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501 Galbraith v. Daily. Pleading— Admissions 
subd. need not be pleaded — ^Denial of knowledge or 
1 information sufficient to form a belief — Deni- 
als not assailable by a demurrer but only on 
motion 37 Misc. 156 

501 SoPER V. St. Regis Paper Co. Vendor and pur- 

subd. chaser — ^Unless the vendee rescinds and offers 

1 to reconvey land he must pay the purchase 
price — Allegations in an answer merely incon- 
sistent with the complaint do not amount to a 
denial 38 Misc. 294 

508 Gabat v. Doane. Occurrences since an action 
was begun may be set up as a partial defense 
in mitigation of damages — Such defense is not 
limited to actions to recover damages for 
breach of promise to marry, or for personal 
injury, or injury to property 77 App. Div. 413 

616 ToPLiTZ V. Garrigues. Reply to new matter in ^ 
the answer — The right to require it rests in the 
discretion of the Court 71 App. Div. 37 

519 National Contracting Co. v. Hudson R. W. P. 
Co. Pleading — Demurrer — SuflSciency of de- 
fense of plaintiff's non-compliance with condi- 
tion precedent 170 N. Y. 439 

531 Ketes v. Flint Co. Accounting — Bill of par- 
ticulars of an amount stated 69 App. Div. 141 

533 Clemens v. American Fire Ins. Co. A plea of 
performance must use the word "duly, " 

70 App. Div. 435 

535 Stokes v. Morning Journal Ass'n. An allega- 
gation that a publication alleged to be libelous 
was of and concerning the plaintiff is sufficient, 

72 App. Div. 184 

535 Peters v. Morning Journal Ass'n. Libel — 
What charges that the article was understood 
to refer to the plaintiff 74 App. Div. 305 
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535 Lehmann v. Tbibune Ass'n. libel — Charge 
that the peraon of a lawyer arriving from 
abroad was searched by Custom House officers 
— Complaint connecting the plaintiff with the 
libel— Admissions by a demurrer 37 Misc. 50ft 

542 Natlor V, LooMis. Motion to strike out an 
amended answer served as alleged for delay 
— ^A proposition to compromise and a threat 
to delay the action may be shown in support 
thereof 79 App. Div. 21 

545 UooLA V. Brokaw. Redundant matter merely 
is not demurrable — A motion to strike out an 
entire count as redundant is proper, 

77 App. Div. 310 

545 Brown v. Fish. Ejectment — Complaint — Irrel- 
evant and redundant matter stricken out, 

37 Misc. 367 

549 Britton v. Ferrin. When refusal to pay over 

proceeds of sales constitutes conversion — 
When principal's debt to third person cannot 
be counterclaim ed in action therefor, 

171 N. Y. 235 

550 LicHSTRAHL V. LiCHSTRAHL. Oder of arrest — 

Not granted in divorce on an affidavit where 

there is no complaint in existence 38 Misc. 331 

568 Skinner Man. Co. v, Fagenson. Order of 
arrest — Motion to vacate on original papers, 
how made in the First Judicial District, 

38 Misc. 121 

575 Bristol v. Graff. Undertaking on arrest — 

subd. When, in a case within subdivision 3 of sec- 

1, 3 tion 575 of the Code of Civil Procedure, it is 

drawn in the form required by subdivision 1, 

it is not enforceable — Proof of the intent does 

not cure the defect 79 App. Div. 426 

603 Boston Base-ball Ass'n v. Brooklyn Base- 
ball Club. Injunction dependent on the 
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subject of the action — Right of members of an 
unincorporated association to restrain other 
members from violating the agreement of or- 
ganization — ^Demurrers — ^Parties.. ..37 Misc. 521 

636 Steele v. Gilmoub Manupacturing Co. At- 
tachment — SuflSciency of an aflSdavit of an 
agent — ^Allegation as to counterclaims, 

77App. Div. 199 

638 Belmont v. Signa Iron Co. Motion to vacate 
an attachment — When made on papers on 
which it was granted and on the judgment in 
the action — ^The facts recited in the judgment 
may be used to support the attachment — ^They 
are presumed to be true — Proof as to the at- 
tached property having been applied on the 
judgment — Proof that the summons has 
issued 80 App. Div. 537 

638 Martin v. Smith. Attachment — Necessity for 
serving the summons within thirty days, 

37 Misc. 425 

649 Weil v, Gallun. Attachment — ^A failure to 
serve a certified copy is a jurisdictional defect 
:— Not an irregularity, which must be specified 
in a notice of motion 75 App. Div. 439 

666 Beyer v. Sigel. Sale of perishable property lev- 
ied upon under an attachment — ^The one-year 
Statute of Limitations is applicable to a claim 
against the sheriff for a loss resulting from his 
taking back a note and chattel mortgage to 
secure the purchase money. . . .75 App. Div. 83 

709 Treadwell & Co. v. Mead Mfg. Co. Sheriff's 
poundage under an attachment — Payment 
thereof 75 App. Div. 478 

713 Mack v. Stanley. Receiver — Not appointed 
in an action for damages arising out of a stock- 
broker's false representation that he had pur- 
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appeal operates as a stay of a further applica- 
tion for such order — What are "costs of a 
motion" 79 App. Div. 119 

780 Matter of Ferris. Order to show cause — 

When returnable 37 Misc. 606 

791 Bazuro v. Johnson. Notice of motion for a 
preference served with the notice of trial — 
Duty of the moving party where, by mistake, 
it does not appear on the motion calendar — 
The case cannot be subsequently noticed for 
preference , 71 App. Div. 225 

791 Sheelin V, City of New York. Preference on 

subd. 1, the calendar of New York City cases, 

2, 5, 11 74 App. Div. 308 

791 Davis v, Westervelt. Calendar — Preference 

subd. of an action by a trustee in bankruptcy, 

6 in the First Department 38 Misc. 13 

791 Morse v. Press Publishing Co. Preference on 
subd. the trial calendar in New York, Kings, Queens 
11 and Erie Counties and in the Seventh Judicial 

District — ^An application therefor is addressed 
to the discretion of the Court — When the exer- 
cise of such discretion will not be disturbed on 
appeal — Meaning of the word "may," 

71 App. Div. 361 
791 EisiNG V, Young. Calendar — Preference of an 
subd. action for libel in the First Department, 
11 38 Misc. 12 

793 Morse v. Press Publishing Co. Preference on 
the trial calendar in New York, Kings, Queens 
and Erie Counties and in the Seventh Judicial 
District — An application therefor is addressed 
to the discretion of the Court — When the exer- 
cise of such discretion will not be disturbed on 
appeal — Meaning of the word "may," 

71 App. Div. 351 
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798 Atkinson v. Abraham. The year within which 
an order taken by mistake, etc., may be set 
aside is doubled where notice of its entry is 
given by mail 78 App. Div. 498 

803- RoMER V. Kensico Cemetery. Production of 

809 books and papers — When it may be compelled 
— ^An order allowing a bill of particulars to be 
served after a default should not provide for 
it 79 App. Div. 100 

813 Matter of Chesterb«an. Agreement between 
trustees and a surety on their bond as to the 
withdrawal of deposits from bank — The Court 
may order the withdrawal without the surety's 
consent — ^The Surrogate's Court may do so, 

75 App. Div. 673 

820 La Femina v. Arsene. Interpleader. — ^Action 
for, in which injunction to restrain an action 
in a Municipal Court for conversion is asked 
for 69 App. Div. 286 

820 SuLuvAN V. Crowe. Party— Where several 
claimants to a fund should not be all brought 
in as defendants in an action brought by one 
of them 72 App. Div. 6 

820 McGxHRB V. Auburn Savings Bank. Section 
116 of the banking law more Uberally con- 
strued than section 820 of the Code of Civil 
Procedure 78 App. Div. 22 

829 Richardson v. Emmett. Evidence—Personal 
transactions and communications, 

170 N. Y. 412 

829 BouTON V. Welch. Witness. — When witness 
not disqualified as person from whom title is 
derived 170 N. Y. 554 

829 Matter of Woodward. The testimony of an 
executor, a party in interest, as to the fact that 
deeds of real property purchased for his dece- 
dent had been taken in various names, is not 
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incompetent under this section as involving 
a personal transaction — ^Testimony tending 
to support the claims of contestants other 
than the witness, a party to the proceeding 
and as to matters in which the witness has no 
interest, is competent 69 App. Div. 286 

829 HoAO V. Wright. Handwriting — ^Testimony as 
to, does not involve a personal transaction — 
What matter is collateral and the party is 
bound by the witness' answer 69 App. Div. 381 

829 DoLAN V. Leary. Personal transaction with a 
decedent — ^An interested witness cannot tes- 
tify to the execution of a deed (since lost) 
by a decedent to third person who conveyed 
to the witness 69 App. Div. 459 

829 Rallet v. O'Connor. Action by a servant for 
wages — She need not prove their non-payment 
— ^Testimony by her that she was employed by 
the defendant's testator — ^Absence of an excep- 
tion thereto prevents a reversal, 

71 App. Div. 328 

829 Mitchell v. Hollands. Personal transaction 
with a decedent — A statement of an adverse 
party from which it is sought to create an 
inference that it took place, is incompetent, 

72 App. Div. 224 

829 Shedrick v, Youno. Claim against the estate 
of a decedent for services as watchman — 
Proof required, in addition to a subscription 
paper to pay for services to be rendered — 
What proof of services rendered is competent, 

72 App. Div. 278 

829 HuTTON V. Smith. Testimony of an interested 
party as to a conversation between a decedent 
and a third party, and as to the acts of the 
deceased 74 App. Div. 284 



Digiti 



zed by Google 



SECmONS CONSTRUED. xlvii 

Page. 

829 Matter op Smith. The executor's verification 

of a claim is incompetent 75 App. Div. 338 

829 Spindler v. Gibson. Witness — Competency of 
a tenant by the curtesy initiate to testify to 
personal transactions with a decedent — ^Testi- 
mony as to a conversation in his presence 
between the decedent and another, 

75 App. Div. 444 

829 GoLLiNs V. McGuiRE. Testimony of a party to 
personal transactions with another party to 
an action — Effect of the death of the latter 
during the trial 76 App. Div. 443 

829 Jones v. Thomas. Conversation with a dece- 
dent — It may be testified to by one of several 
claimants in severalty in favor of the other 
claimants, but not of himself 76 App. Div. 506 

829 Parker v. Parsons. Testimony as to a deed 
having been placed by the grantee in a box 
belonging to the grantor, since deceased — 
Incompetent under Code of Civil Procedure, 
section 829 79 App. Div. 310 

829 Matter op Swarthout. Services— In the fam- 

ily relation — Payments of administratrix, 

38 Misc. 56 

830 People v. Elliott. Crimes — ^Reading on a sec- 

ond trial of testimony of deceased witness 
taken on first trial 172 N. Y. 146 

830 Fortunate v. The Mayor op New York. 
Stipulation that a party would, if sworn, tes- 
tify to certain facts — ^It is available to such 
party's executors on a new trial, 

74 App. Div. 441 

830 Tapt v. Little. Evidence — ^Testimony given 
on a former trial by a witness since deceased 
— ^It is competent on a second trial, though 
the referee on the first trial died before the 
case was submitted to him — ^Testimony of a 
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defendant on a former trial read by the plain- 
tiff — ^What other parts thereof the defendant 
may read 78 App. Div. 74 

834 Griffiths v. Metropoutan St. Ry. Evidence 
— Privileged communication — Burden of proof, 

171 N. Y. 106 

834 Green v. Metropolitan St. Ry. Evidence — 

Privileged communication 171 N. Y. 201 

834 Dukle V, McAllister. Physician — What tes- 
timony of a plaintiff suing for an assault does 
not entitle the defendant to examine the plain- 
tiff's physician 70 App. Div. 273 

834 Robinson v. Supreme Commandery. life in- 
surance — Statements as warranties — Partial 
answer to a question of the insurer not a breach 
—Effect of Code of Civil Procedure, §834, on 
Code of Civil Procedure, §955, making a phy- 
sician's certificate as to the cause of death, on 
file for twenty years in New York City, admis- 
sible in evidence — Waiver of Code of Civil Pro- 
cedure §834 38 Misc. 97 

834, Pringle v. Burroughs. Physician's testimony 

836 as to information acquired while attending 
patient — What constitutes waiver by next of 
kin 70 App. Div. 12 

836 ScHER V. Metropolitan St. R.R. Co. Testi- 
mony of a physician as to conmiimications 
from his patient — A waiver to be effective 
must be on trial or examination, 

71 App. Div. 28 
836 Matter of Hopkins. Who may waive objec- 
tion to a physician's testimony, 

73 App. Div. 669 
836 Beil v. Supreme Lodge. Executors and ad- 
ministrators only can waive the prohibition 
against a physician's testifying as to the con- 
dition of his patient — ^A widow cannot, 

80 App. Div. 600 
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841 Matter op Board op Education. Evidence — 

Presumption of death 173 N. Y. 321 

872 Mauthey 17. Wyoming Fire Ins. Co. Exami- 
subd. nation of a corporation before trial — ^The pro- 
7 duction of its books and papers may be re- 
quired for use as an adjunct of the oral exami- 
nation 76 App. Div. 579 

873 Whitaker v. Staten Island M. R.R. Co. Phys- 

ical examination of a plaintiff in a negligence 
case — When made on stipulation, a new exam- 
ination will not be ordered 76 App. Div. 351 

883 Kramer v. Kramer. Deposition — Where part 
is competent and part incompetent, the latter 
will be excluded; although the former is read, 

80 App. Div. 20 

885 O'Connor v. McLaughlin. Scope of a deposi- 
tion under Code of Civil Procedure, section 885 
— ^It extends to an examination after, of a 
witness examined at the trial, 

80 App. Div. 305 

*29 SiONA Iron Co. v. Brown. Evidence — Books 

of foreign corporation 171 N. Y. 488 

933 Phipps v. Oprandy. A complaint not served is 
proof of the jurisdictional facts — ^Authentica- 
tion of a judgment roll in the City Court of 
Mount Vernon 69 App. Div. 497 

955 Robinson v. Sitpreme Commandery. A physi- 

cian's certificate filed in the New York City 
Health Department is incompetent evidence 
of his patient's death 77 App. Div. 215 

956 Robinson v. Supreme Commandery. Life in- 

surance — Statements as warranties — Partial 
answer to a question of the insurer not a 
breach — Effect of Code of Civil Procedure, 
§834, on Code of Civil Procedure, §965, 
making a physician's certificate as to the 
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cause of death, on file for twenty years in New 
York City, admissible in evidence, 

38 Misc. 97 

968 People ex bel. Bean v. Clausen. The equity 
practice governs where issues of fact arise 
under an alternative writ of mandamus — ^The 
trial by jury is a matter of right — ^The trial 
judge cannot non-suit the relator, or dismiss 
the writ "upon the merits" 74 App. Div. 217 

968 Miller v, Edison Electric iLLUMiNATiNa Co. 
Equity calendar — When an action to restrain 
a nuisance and for damages should be placed 
thereon — Specific issues may be sent to a jury, 

78 App. Div. 390 

968 Herb v. Metropoutan Hospital. Mortgage 
foreclosure — Counterclaim for breach of cove- 
nant against incumbrances — Measure of dam- 
ages recoverable therefor 80 App. Div. 145 

970 Montgomery v. Boyd. Bight to a jury trial in 
an action brought by a creditor to set aside a 
fraudulent conveyance by his debtor, 

78 App. Div. 64 

970 Herb v. Metropolitan Hospital. Bight to 
move at any time before trial for the settle- 
ment of issues — ^Bule 31 inapplicable — ^Re- 
view on an appeal from a final judgment of an 
order denying a settlement of the issues — 
Renewal of the motion for the settlement of 
the issues on the trial at Special Term — Pro- 
duction of evidence 80 App. Div. 145 

974 Herb v. Metropoutan Hospital. Mortgage 
foreclosure — Counterclaim for breach of cov- 
enant against incumbrances — ^Measure of 
damages recoverable therefor . . .80 App. Div. 146 

982 Turner v. Walker. Venue — Of an action by 
a vendor to compel a vendee to specifically 
perform a contract to buy land, 70 App. Div. 306 
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982 Hall v. Oilman (No. 2). Venue of an action 

affecting real estate and personalty where 
none of the parties reside in the county where 
the real estate is 77 App. Div. 464 

983 Knowles v. City op New York. Venue of an 

action against the City of New York and pub- 
lic oflScers thereof — A cause of action to have 
a public contract declared to be void arises at 
the place at which bids are received and the 

contract executed 71 App. Div. 410 

983 Hutchinson v. Young. False report by a cor- 
poration — Section 31 of the Stock Corporation 
Law, as amended in 1892, is not a penal statute 
— ^Venue of an action thereunder, 

80 App. Div. 246 

983 Murphy v. Callan. Venue in an action against 
subd. 2 a public officer for an act done by virtue of 

his office — What action comes within this sec- 
tion of the code of Civil Procedure, 

69 App. Div. 413 

984 Lane v. Bochlowitz. Venue — Change of — 

"Party" in the Code of Civil Procedure, 
§ 984, defined 77 App. Div. 171 

987 Weiant v. Rockland Lake Trap Rock Co. 

subd. 2 Change of venue — ^The fact that the plaintiff's 
son is sheriff of the county does not justify it, 

74 App. Div. 24 

999 WiEGAND V. Feb Bros. Co. What compromise 
verdict in a negUgence case may require a new 
trial — ^Review of, on a motion for a new trial, 

73 App. Div. 139 

999 Erichson v. Sidlo. New York Municipal Court 
— It cannot vacate its judgment because a 
material witness for the defeated party did not 
appear on the trial — It cannot grant a new 
trial on the ground of newly discovered evi- 
dence 76 App. Div. 347 
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999 People ex rel. Wieland v. Knox. Alterna- 
tive mandamus — On the trial thewfunder a 
motion for a new trial on the minutes may be 
made 78 App. Div. 344 

1009 Herb v. Metropolitan Hospital. Right to 
move at any time before trial for the settle- 
ment of issues — Production of evidence, 

80 App. Div. 145 

1012 Young v. Young. Divorce— Reference ordered 

by consent, in a contested action, irregular 
merely — Estoppel 38 Misc. 109 

1013 Jones v. Lester. Reference — It cannot be or- 

dered until an issue as to the existence of a 
partnership is first determined ... 77 App. Div. 174 

1013, KiRKwooD V. Smith. Reference to take an ac- 

1015 count — It is improper where an issue as to the 
existence of a partnership remains undeter- 
mined by the interlocutory judgment direct- 
ing it — It cannot be sustained under Code of 
CSvil Procedure, sections 1013, 1015, 

72 App. Div. 429 

1022 Storm v. McGrover. A decision, purporting to 
be in the short form, permitted by section 1022 
of the Code of Civil Procedure, should not con- 
tain a long and detailed statement of the facts 
proved upon the trial 70 App. Div. 33 

1187 HoEY V, Metropolitan St. R.R. Co. Power of 
the Court where specific questions are an- 
swered and a general verdict is rendered by 
the jury 70 App. Div. 60 

1187 Roosevelt v, Nusbaum. The statute giving 
the Appellate Division power to give the judg- 
ment to which a party is entitled is inopera- 
tive 75 App. Div. 117 

1187 Levy v. Grove Mills Paper Co. Reservation 
of a motion for a non-suit — ^After a verdict 
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the complaint cannot be dismissed upon the 
merits 80 App. Div. 384 

1209 Genet v. D. & H. C. Co. Judgment of dismis- 
sal—Not a bar to a subsequent action for 
some cause unless it is stated that judgment 
is rendered on the merits 170 N. Y. 278 

1235 Sweeny v. City of New York. Claim against 
the City of New York — When the contractors 
are entitled to interest from the making of a 
referee's report in their favor and not from 
date of presentation of the claim, 

69 App. Div. 80 

1268 Abnold v. Trevibanus. Creditor's suit — ^It 
creates a specific lien — Effect thereon of a dis- 
chaiige in bankruptcy of the judgment debtor 
— Lis pendens 78 App. Div, 689 

1279- Eelley v. Hogan. Submission of a contro- 

1281 versy — It must allege that a controversy exists, 
and ask that judgment determining it be 
granted — ^Additional statement, when not al- 
lowed 69 App. Div. 261 

1279 Kelly v. Kelly. Submission of a case without 
controversy — ^The facts included in a party's 
claim are not deemed to be agreed upon — 
Statement insufficient to show that a posses- 
sion was adverse 72 App. Div. 487 

1294 Matter of Stapleton. Appeal by an execu- 
tor — His is "party aggrieved" by a decree 
refusing to admit a codicil to probate, 

71 App. Div. 1 

1294 Matter of Nepperhan Street. Appeal from 
an order refusing to confirm the report of com- 
missioners of assessment in proceedings for a 
change of grade of a street in Yonkers— The 
City is not a party aggrieved, 

71 App. Div. 634 
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1301 N. Y.. Lack. & W. Ry. v. Erie R.R. Co. Ap- 
peal—Intermediate orders 170 N. Y. 448 

1303 Cooper v. Cooper. A notice of appeal must be 

served upon a co-defendant to whom the judg- 
ment requires the defendant-appellant to 
pay money — Where the notice has been served 
on the plaintiff and the clerk, the Court may 
allow it to be served on the co-defendant, 

76App.Div. 221 

1304 O'Connor v. McLaughlin. The endorsement of 

the word ''filed'! on an order establishes its 
entry 80 App. Div. 305 

1310 Di Lorenzo v. Di Lorenzo. Alimony pending 
an appeal to the Court of Appeals from a judg- 
ment reversing a judgment in favor of the 
wife — An application therefor is not pre- 
vented by a stay on appeal — ^It is regarded as 
made before trial 78 App. Div. 677 

1314 MUtter of Croker v. Sturgis. Contempt — 
When an appeal by a city official from a writ 
of peremptory mandamus acts of itself — ^As a 
stay — ^Failure to obey excused, 

38 Misc. 596 

1316 Herb v. Metropolitan Hospital. Review on 
an appeal from a final judgment of an order 
denying a settlementof liie issues . . 80 App. Div. 145 

1326 Bennett v. American Surety Co. Undertak- 
ing on appeal to the Court of Appeals — ^It 
covers only the costs of that appeal. 

73 App. Div. 468 

1336 HoLLisTER V. Simonson. Appeal — Error in 
entry of judgment — Direct appeal from Special 
Term to Court of Appeals 170 N. Y. 357 

1351 Cray v. Doane. Appeal — ^Paper defective 
under Code of Civil Procedure, § 1351, 

38 Misc. 661 
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1377, People ex rel. Sackett v. Woodbury. Ex- 
1378 ecution against an administrator on a surro- 
gate's decree, after the expiration of five years 
— Notice to the administrator, 

70 App. Div. 416 
1391 GiLEWicz t;. Goldberg. Exemption from sale 
under execution — ^It must be claimed before 

sale 69 App. Div. 438 

1408 Drobgb v. Baxter. Receiver in supplementary 
proceedings — When the title to tangible 
property vests — ^Right of a junior judgment 
credit or who sells it pending the supplementary 
proceedings, but before the order appointing 

a receiver 69 App. Div. 68 

1472, Dixon v, Dixon. Partition— Rights determin- 

1473 able therein — Irregularities in a sherifif's sale 

of realty cured by lapse of time — Inchoate 

right perfected under the doctrine of relation, 

38 Misc. 652 

1496, Willis v. McKinnon. Damages where real 

1497, property is recovered — ^The period of recovery 
1531 of damages is six years before the beginning of 

the action, and also pending the action, 

79 App. Div. 249 

1499 GoLDBACHER V. EoGERS. Injunction to compel 
removal of an encroaching wall — ^Refused 
where the trespass was not willful and 
damages wiU compensate — Measure of dam- 
ages and proof 38 Misc. 36 

1543 Kurtz v. Weichmann. The party to an ac- 
tion of partition may litigate adverse claims 
therein 75 App. Div. 117 

1543 Dixon v, Dixon. Partition — ^Rights determin- 
able therein — ^Irregularities in a sheriff's sale 
of realty cured by lapse of time — ^Inchoate 
right perfected under the doctrine of relation, 

38 Misc. 652 
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1628, Reichert v. Stilwell. Mortgage — ^Action to 

1630 foreclose, after foreclosure of another mort- 
gage on other property given in part as col- 
lateral security for debt secured by first 
mortgage 172 N. Y. 8» 

1628, Schieck v. Donohue. A plea of the pendency 

1629 of another action to recover the debt as a de- 
fense to a foreclosure — It must allege that it 
was brought without leave of the Court — 
Allegation in a complaint that no other action 
was pending 77 App. Div. 321 

1628 Matter of McLaughun v. Durb. Applica- 
tion for leave to sue a guarantor of a mortgage, 
after a suit brought, but not prosecuted to 
judgment, for its foreclosure, the property 
having been sold under the foreclosure of a 
prior mortgage 76 App. Div, 75 

1638 LooMis V. Semper. Compelling determination 
of a claim to real property — Premises sold for 
taxes of $35 — Publication of notice of griev- 
ance day — ^Assessment against husband or 
owner — ^A sale for two taxes where one has been 
paid is void 38 Misc. 567 

1709 Pbacht v. Gunn. Replevin — Property seized 
under an execution cannot be taken in an 
action of replevin against the debtor — Method 
of its recovery 69 App. Div. 39ft 

1743 Glean v. Glean. Concealment, by a husband 

subd. 4 from his wife, of his prior unlawful cohabita- 
tion with another woman — It is not such 
''fraud'' as authorizes the annidment of the 
marriage 70 App. Div. 576 

1757 Billings v. Billings. Action for divorce — 
Costs may be awarded against a co-respon- 
dent who appears 73 App. Div. 69 

1759 Livingston v. Livingston. Alimony — ^When 
granted by a judgment of divorce it becomes 



Digitized by 



Google 



SECTIONS CONSTRUED. Ivii 

rage. 

a property right in the wife — The Legislature 
cannot, after the entry of the judgment, au- 
thorize the Court to change it, 

74 App. Div. 261 
1762 Weaver v. Weaver. Husband and wife — 
Foigery and extravagance on the part of the 
wife and her pledging the husband's credit at 
stores do not entitle him to a separation, 

74 App. Div. 591 
1769 Di Lorenzo v. Di Lorenzo. Alimony pending 
an appeal to the Court of Appeals from a judg- 
ment reversing a judgment in favor of the 
wife — ^An application therefor is not prevented 
by a stay on appeal — It is regarded as made 

before trial 78 App. Div. 677 

1773 GoLDiE V. GoLDiE. Contempt of Court — ^Pro- 
ceedings to punish a husband for non-pay- 
ment of alimony — Notice of the application 
must be given to him — Service upon his attor- 
ney is insufficient — Demand for aUmony, 

77 App. Div. 12 
1780 Strawn v. Brandt-Dent Co. Action for ser- 
vices by a non-resident against a non-resident 
corporation — When the Courts of the State of 
New York have jurisdiction thereof, 

71 App. Div. 234 
1780 Snow, Church & Co. v. Snow-Church Co. 
— ^Limitations of jurisdiction over actions by 
one foreign corporation against another, 

80 App. Div. 40 
1782 Miller v. Barlow. Corporation — Action by a 
director to compel his co-directors to account 
for money paid to the corporation to be used 
for a specific purpose — ^The person paying the 
money is not a necessary party — The corpora- 
tion is not a necessary party plaintiff, but 
where a receiver of its property is asked for, 
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it should be made a party defendant — ^A re- 
quest to the corporation to sue is unnecessaiy, 

78App.Div. 331 

1785, People v. Manhattan Real Estate Co. 

1786, Right of the Attorney General to maintain 
1808 an action for the dissolution of a savings, loan 

and building association without the interven- 
tion of a relator 74 App.Div. 635 

1785, People v, CoMMERCLiL Bank. Dissolution of 

subd. 4 corporation — ^A creditor cannot compel the 
Attorney General to enforce, in his action to 

1786 dissolve the corporation, the individual liabil- 
ity of bank stockholders to creditors — Credi- 
tor's action distinguished 37 Misc. 16 

1810 Zeltner v. Zeltner Brewinq Co. Resigna- 

Bubd. 3 tion of all the officers of a corporation — It 
does not authorize an action "to preserve (its) 
assets" — The authority and duty which the 
officers are still under — When an action "to 
preserve the assets'! is proper, 

7?App.Div. 136 

1810 Yorkville Bank v. Zeltner B. Co. (No. 1). 

subd. 3 Resignation of all the officers and directors of 
a corporation — ^Appointment of a receiver — 
Service of a siunmons upon the president after 
his resignation — It does not give jurisdiction 
over the corporation — ^The receiver may move 
to vacate a judgment entered upon such ser- 
vice 80 App. Div. 578 

1817 Montgomery v, Boyd. Effect of an appearance 
by one of two foreign executors, 

78 App. Div. 64 

1821 Matter op Law. Will of a resident of the State 
of New York — Probate thereof in the State of 
New York when it is subscribed by witnesses 
residing therein and it is filed in a Probate 
Court of another State — It cannot be proved 
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before a oommissioner — ^An action may lie to 
establish it 80 App. Div. 73 

1822 Matter of Walkeb. A sunogate has not juris- 
diction to decree payment of non-liquidated 
claim except as provided by section 1822 of the 
Code of Civil Procedure, upon consent of all 
parties 70 App. Div. 263 

1822 Matter of Brown. Offer by an administrator 
to have a rejected claim determined on the set- 
tlement of his accounts — ^Time within which a 
creditor must file a consent — Delay in giving 
notice of the rejection of a claim, 

76 App. Div. 186 

1822 Matter of Coonlet. Costs — On a disputed 
claim referred on a judicial settlement to the 
surrogate 38 Misc. 219 

1822 Matter of Fonda. Administration — Construc- 
tion of Code of Civil Procedure, §1822, estab- 
lishing a six months' limitation where a claim 
is rejected 38 Misc. 407 

1836, German Amer. Provision Co. v. Garrone. 

1836 Costs — In an action against an administratrix 
on a claim against her intestate in which $6.42 
is recovered — When neither party is entitled 
thereto 73 App. Div. 409 

1836 Darde v. Conklin. Costs — ^Against an execu- 
tor on a reference of a disputed claim — A cer- 
tificate under Code of Civil Procedure, § 1836, 
is necessary 73 App. Div. 590 

1836 Healt v. Malcolm. Disputed claim against an 
estate — Costs not allowed where the claimant 
on trial consents to a material reduction, 

76 App. Div. 422 

1836 Weeks v. Coe. Additional allowance in an 
action against executors on a claim against 
their decedent's estate — Certificate of a referee 
that the case was diflicult — Presumption on 
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appeal that the claim had been unreasonably 
resiflted 76 App. Div. 310 

1837 Trustees M. E. Church t^. Reeve. Legacy 
payable on the death of testator's widow — 
When it is recoverable from her heirs-at-law 
and next of kin 79 App. Div. 65 

1837- Hamun v. Smith. Right of subrogation, of 

1860 parties advancing money to the executors, to 

the claims paid therewith 72 App. Div. 601 

1843- Matteson v. Falser. Action to charge heirs 

1860 at law and devisees with debts of their dece- 
dents — Grantees under trust deed not liable 
as heirs at law 173 N. Y. 404 

1866 Whitnet v. Whitney. Partition — ^Pleading — 
When complaint alleges that a decedent from 
whom parties claim title dies intestate, de- 
fendant may prove will of decedent under 
general denial 171 N. Y. 176 

1866 Matter op Granacher. Lost will — What evi- 
dence accompanied with a copy of the will, 
authorizes its admission to probate, 

74 App. Div. 667 

1871- Keeny v. Morse. Judgment creditor's action 

1879 —The right to the income of a trust fund 
created by the will of a non-resident is deter- 
mined by the New Yoric law 71 App. Div. 104 

1904 Frounfelker v. D., L. & W. R, R. Co. Action 
to recover damages, under the Pennsylvania 
statute, for a husband's death — Interest on 
the verdict cannot be added by the clerk, 

73 App. Div. 350 

1919 RouRKE V. Elk Drug Co. Parties to an action 
for tort — Action for tort agsdnst the president 
or treasurer of a corporation 75 App. Div. 145 

1925 GovERs V, Board of Supervisors of Westches- 
ter Co. Taxpayers* action. Establishment of 
boundary line 171 N. Y. 403 
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1926 Greene v. Knox. Taxpayers' action— Not 
maintainable on the ground that a police 
board made false returns to the civil service 
commissioners as to certain sergeants pro- 
moted to the position of captain in the police 
force — ^Allegations as to waste — ^remedy by 
qvo warranto 76 App. Div. 406 

1926 KuETZ V. Clausen. Taxpayer's action — Ille- 
gality of a city's agreement permitting an in- 
dividual to maintain chairs for hire in public 
parks 38 Misc. 106 

1940; Boston Baseball Ass'n v. Brooklyn Base- 

1984 BALL Club. Injunction dependent on the 
subject of action — ^Right of members of an un- 
incorporated association to restrain other 
members from violating the agreement of 
organization 37 Misc. 621 

1946 Kirkbride v. Wilgus. Partnership— Reme- 
dies of the holder of a firm's note — Demurrer 
when frivolous — ^Application for judgment, 

37 Misc. 519 

2016 People ex rel. Albert v. Pool. Habeas Cor- 
pus — ^The writ will not be issued where the 
applicant has been admitted to bail — In case 
of his surrender by his bail it may issue, 

77 App. Div. 148 

2032 People ex rel. Edwards v. Warden. Review, 
on habeas corpus, of the commitment of a 
vagrant to the workhouse 37 Misc. 636 

2083 People ex rel. Bean v. Clausen. The Equity 
practice governs where issues of fact arise 
under an alternative writ of mandamus — ^The 
trial by jury is a matter of right — ^The trial 
judge cannot non-suit the relator or dismiss 
the writ "upon the merits,'! 

74 App. Div. 217 
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2089 Matter of Croker v. Sturois. Contempt — 
When an appeal by city official from a writ of 
peremptory mandamus acts itself as a stay — 
Failure to obey excused 38 liGsc. 596 

2100 People ex rel. Patrick v. Fitzgerald. Where 
a final order refuses a writ of prohibition the 
Court cannot be further restrained from act- 
ing 73 App. Div. 339 

2244 Watkins v. Wetferer. Summary proceedings 
— ^The justice may determine whether any 
rent is due — ^He may take an accoimt — ^If he 
errs the remedy is by appeal and a stay, 

76 App. Div. 93 

2244 Hall r. Irvin. Summary proceedings — ^Actual 

eviction as a defense 38 Misc. 123 

2253 Seigel v. Neart. Landlord and tenant — Ac- 
tual eviction of the tenant from a part of the 
demised premises suspends all rent until full 
restoration — Res adjvdicaia issue of warrant 
terminates the relation of the parties, 

38 Misc. 297 

2266, Newell v. Hall. Contempt — ^An order di- 

2268 recting the restitution of money received by a 
judgment creditor in supplementary proceed- 
ings, may be enforced by proceedings for con- 
tempt 74 App. Div. 278 

2268 Flor v. Flor. Contempt proceedings for non- 
payment of alimony — A recital of a demand 
therefor in the order of commitment must be 
sustainedby proof thereof 73 App. Div. 262 

2284 Matter op Husted. Contempt — Fine imposed 

by referee in Surrogate's Court 37 Misc. 237 

2320 Matier op Osborn. Proceeding to remove the 
committee of an incompetent — It should be a 
continuance of the proceeding appointing him, 
with the same parties 74 App. Div. 113 
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2323, Matter of Bischoff. Lunacy proceedings 
2325 — ^The petition must be presented in the judi- 
cial district of the alleged incompetent's resi- 
dence — ^The facts relating to incompetency must 
be positively stated — The oath must be taken 
by the conmiissioners — The consent of the in- 
competent's wife is immaterial. . .80 App. Div. 326 

2342 Matter of Arnold. Committee of incompe- 

tent — Examination of his accounts by the 
Appellate Division — ^It is not a bar to his re- 
moval by the Court appointing him — ^The lat- 
ter Court may also require an account — An 
application for an accounting should accom- 
pany the application for his removal, 

76 App. Div. 126 

2343 Matter of Larner. Discharge of an habitual 

drunkard from the care of her conmiittee — ^A 
denial of an application for a supersede as under 
§ 2343 is not a bar to a proceeding by habeas 
corpus — Release on probation ... 79 App. Div. 134 

2343 Matter of Bischoff. Incompetent person 
— Discharge of committee refused, 

37 Misc. 734 

2348 Allen v. Kellt. Guardian and ward. Lia- 
bility of sureties upon guardian's bond — 
Order directing payment to guardian of pro- 
ceeds of real estate sold for support of ward 
without requiring additional security, 

171 N.Y. 1 

2357 Matter of Asch. What sale of an infant's 
estate is not "contrary to the provisions of a 
wiU" 75 App. Div. 486 

2360, Allen v. Kelly. Guardian and ward — Liabil- 

2361 ity of sureties upon guardian's bond — Order 
directing payment to guardian of proceeds 
of real estate sold for support of ward without 
requiring additional security 171 N. Y. 1 
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2432, OsTROM V. OsTROM. Supplementary prooeed- 

2435, ings — Not maintainable in aid and before re- 

2436 turn of an execution issued on an order for 

alimony pendente lite 38 Misc. 232 

2447 Matter op Fiss v, Haag. Supplementary pro- 
ceedings — ^In order directing the debtor to 
pay money to the receiver must be made by 
the judge, not the Court 76 App. Div. 241 

2447 Matter of Shannon v. Steger. Supplemen- 
tary proceedings — When the Supreme Court 
may vacate an order that property claimed 
by a junior judgment creditor be delivered to 
a receiver and be sold 76 App. Div. 279 

2463 Matter of Wyman. Money received from the 
sale of milk from the debtor's farm, when not 
shown to be exempt 76 App. Div. 292 

2468, Droege v. Baxter. Receiver in supplementary 

2469 proceedings — When title to tangible property 
vests — Right of junior judgment creditor who 
sells it pending the supplementary proceedings, 
but before the order appointing a receiver, 

69 App. Div. 58 

2471a Matter of Brenner. Appeal — Final order — 
— ^Proceedings to compel delivery of books 
and papers to public officer — Certificate of 
appointment not prima facie evidence of right 
thereto 170 N. Y. 186 

2471a Matter of Guden. Sheriflf— Removed by the 
governor for making a corrupt agreement to 
appoint a person his official counsel in consid- 
eration of political support — ^Title to office de- 
termined on an application to compel delivery 
of books and papers 71 App. Div. 432 

2471a Matter of Guden v. Dike. Governor— When 
his acts are reviewable by the judiciary — ^His 
power of removal — Certificate of removal 
when assailable 37 Misc. 390 
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2473 Matt v. Fort Edward Water Works Co. 
Absence of proof of service of a citation on 
infants upon whose written verified petition, 
alleging such service, a special guardian is 
appointed — ^Eflfect of a recital of service in a 
surrogate's decree 79 App. Div. 179 

2476 Hoes v. N. Y., N. H. & H. R.R. Construction 
of act relating to public administrator in 

County of New York 173 N. Y. 435 

2481 Matter op Wicke. Motion to vacate a decree 

subd. 6 settling executors' accounts — On appeal, the 

Appellate Division must consider it as an 

original application to it — ^The failure to file 

vouchers for the items of account is a ground 

therefor 74 App. Div. 221 

2481 Matter of Scrimgeour. Transfer tax — ^The 
subd. 6 surrogate, when it is imposed under an uncon- 
stitutional statute, may vacate the decree 

assessing it 80 App. Div. 388 

2481 Matter op Wischbiann (Nos. 1 and 2). Sur- 
subd. rogate — He may on an application to revoke 
6, 11 letters testamentary require an executor to 

give a bond 80 App. Div. 520 

2481 Matter op Walrath. Surrogate's court — 
subd. Decree not opened to correct errors of sub- 

6 stance 37 Misc. 696 

2514, Matter op Killan. Judicial settlement of ad- 
2518, ministrator's accounts void as against inter- 
2523 ested parties not cited or appearing thereon, 

172 N. Y. 647 
2637 Matter op Sackett. Surrogate's Court — Con- 
struction of a decree directing payment of a 

distributive share to the Court 38 Misc. 463 

2645, Matter op Woodward. Surrogate — On a ref- 

2646 erence of an account rendered in the sur- 

rogatefs Court the referee may make a short 
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report — In such a caae the surrogate need not 
make findings of fact and conclusions of law, 

69 App. Div. 286 

2654 Mattbb of Quackenbos. Surrogate's Court — 
Form of execution under a decree to pay 
money 38 Misc. 66 

26S6 Matter of Holmes (No. 2). Contempt of a 
surrogate's decree directing an executor to pay 
money — ^Punishable as a crimiaal contempt, 

79 App. Div. 267 

2561 Matter of O'Keefe. Surrogate — ^Allowance 
to a special guardian of infant parties in an 
execJUtor's accounting 80 App. Div. 513 

2561 Matter of Coonley. Costs — On a disputed 
claim referred on a judicial settlement to the 
surrogate 38 Misc. 219 

2568 Matter of Stapleton. Appeal by an executor 
— He is ''party aggrieved by a decree refusing 
to admit a codicil to probate/!. ..71 App. Div. 1 

2606 Matter of Hicks. Guardian and wa^— 

Identification of trust fund '. 170 N. Y. 195 

2606 Matter of Armstrong. Surrogate — Jurisdic- 
tion of, to make an order, without notice to 
any of the parties in interest, declaring a pro- 
ceeding to compel an administrator to account, 
abated because of his death — Remedy of the 
parties affected thereby 72 App. Div. 286 

2620 Matter of Law. Will of resident of the State 
of New York — ^Probate thereof in the State of 
New York when it is subscribed by witnesses 
residing therein,, and it is filed in a Probate 
Court of another State — It cannot be proved 
before a commissioner — An action may lie to 
establish it 80 App. Div. 73 

2638 Matter of WiscHifANN (Nos. 1 and 2). Sur- 
rogate — He may, on an application to revoke 
letters testamentary, require an executor to 
give a bond 80 App. Div. 520 
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2643 Matter of Clute. Administration with the 
will annexed — ^Revocation of renunciation sub- 
ject to discretion — ^When refused — ^Assign- 
ment of legacy attached for fraud 37 Misc. 710 

2853a Heath v. Koch. Action to determine the valid- 
ity of a will — ^Presumption from the surrogate's 
decree — Not changed by the fact that no pro- 
vision is made for one of the testator's sons — 
What undue influence wiU invalidate a will, 

74 App. Div. 338 

2653a Philips v. Philips. An action to determine the 
validity of the probate of a will — Testimony 
of physicians based upon a diagnosis of incip- 
ient paresis made by one of them three years 
before the testator's death and contradicted 
by his subsequent condition — It does not re- 
quire the submission of the case to the jury, 

77 App. Div. 118 

2660 Mattbb of Hawlet. Administration— Niece 

preferred to grand-nephew 37 Misc. 667 

2685 Matter of Treadwell. Administration with 

8ubd. the will annexed — ^Revocation of renuncia- 

2 tion — Revocation of letters for improvidence 

— Right of Beneficiary to administer — Notice, 

37 Misc. 584 
2687 Matter of McKniqht. Revocation of an ex- 
ecutor's appointment — ^His temporary resi- 
dence in another State does not show that he 
''has removed'! from the State of New York, 

80 App. Div. 284 

2703 Matter of Nash. Will recording one, proved 
in another State, affecting real property 
in New York 37 Misc. 706 

2713 Grawford v. Nassot. Decedent's estate — 
When titie to a portion of property rests abso- 
lutely in widow — No obligation to reduce it to 
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possession through administration in Surro- 
gate's Court 173 N. Y. 163 

2713 Matter of Hembury. Surrogate's Court — ^In- 
subd. 4 ventory — Widow's exemption under Code of 

Qvil Procedure, § 2713, subd. 4 37 Misc. 464 

2713 Matter of Perrt. Surrogate's Court — ^In- 
8ubd.l-4 ventory — ^Elxemption to widow,. . . .38 Misc. 167 

2714 Matter of Davis. Surrogate's Court — ^Interest 

on an administrator's debt to his intestate, 

37 Misc. 326 

2719, Matter of Mahoney. Administration — ^Prefer- 

2722 ence of a judgment for costs recovered 
against a plaintiff-administrator — Leave to 
issue execution 37 Misc. 472 

2722 Matter OF Miles. Surrogate's Courts. Allow- 
ance of claims against decedent's estate, 

170 N.Y. 76 

2722 Matter of Walker. A surrogate has not juris- 
diction to decree payment of a non-liquidated 
claim except as provided by section 1822 of the 
Code of Civil Procedure, upon consent of all 
parties 70 App. Div. 263 

2722 Matter of Sherwood. Surrogate's decree 

against executors — ^Reversed, when there is 
no proof as to their possession or funds of the 
estate and no decision or finding by the surro- 
gate 75 App. Div. 342 

2722, Matter of Wood. Surrogate's Court— The 

2723 assignee of the sole heir cannot compel pay- 
ment of the estate 38 Misc. 64 

2726, Matter of Killan. Unknown brother of an 
2727 intestate not cited or appearing at judicial set- 
tlement of estate, may institute proceedings 
for new accounting upon notice to parties in- 
terested and proof of his relationship, 
j 172 N. Y. 647 

I 
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2727, Matter op Rainfoith. Surrogate's Court — 

2728 Legatee's right to compel an accounting — ^Re- 
moval of referee 37 Misc. 660 

2729 Matter of Nutting. Incompetent — His rights 

as to care and maintenance by his committee 
— ^Vouchers must be furnished by the com- 
mittee for items exceeding $20 and aggregat- 
ing more than $500 — Committee not credited 
with sums given in charity — Power of the 
Appellate Division to correct the committee's 
accounts 74 App. Div. 468 

2729 Matter of Kip. Reference of a claim for fu- 
Bubd.3 neral expenses — ^This section applies to claims 
previously accruing — ^An objection to its con- 
stitutionality is not first available upon appeal. 

70 App. Div. 667 

2729 Matter of Kalbfleisch. Funeral expenses — 
subd. 3 Preference in payment from the decedent's 

estate — Liability of an administrator therefor 
— ^Distribution of the decedent's estate to the 
creditors thereof before the passage of Chap. 
293 of the Laws of 1901 78 App. Div. 464 

2730 Matter of Johnson. Testamentary trustees 

— Commissions of, when same persons are 
trustees of several distinct trustSi 

170 N. Y. 139 

2732 Matter of Davenport. Smrogate's Court- 
Distribution of personal property of intestate, 
leaving nephew and niece and uncles and 
aunts and descendants of deceased uncles and 
aunts 172 N. Y. 454 

2732 Matter of Mersereau. Will — ^Bequest to 
widow in lieu of dower and all ''statutory 
allowances" — Her right to a distributive 
share 38 Misc. 208 
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2745 Matteb of Truslow. Judicial settlement — 
When not delayed at the instance of an 
alleged creditor 37 Misc. 189 

2745 Matter of Henshaw. Distribution in Surro- 
gate's Court — ^The holder of a contingent debt 
against a decedent's is not a creditor thereof — 
Covenant not running with the land, 

37 Misc. 536 

2759 Parker v. Beer. Will— Discretionary power 

of sale of real estate 173 N. Y. 332 

2759 Matter of Rowley. Testamentary power of 

sale 38 Misc. 622 

2793 Matter of Summers. Sale of decedent's real 

subd. 6 estate to pay debts — Fund applicable to what 

debts 37 Misc. 575 

2805 Matter of Foster. Testamentary trustee — 
Petition forpajnnentof income — ^Trust income 
not assignable — ^Answer under Code of Civil 
Procedure, }2806 37 Misc. 581 

2878 Jones v. Wallace. Time, how computed — 
Service of a summons in a Justice's Court, 

76 App. Div. 401 

2886 McLear v. Reynolds. An attorney in fact in a 
Justice's Court and an attorney at law in 
courts of record, distinguished — Service of an 
offer of judgment after an appeal from a judg- 
ment of a joistice of the peace — ^Upon what 
attorney it may be made 76 App. Div. 267 

3017 Johnson v. Manning (No. 1). Supplementary 
proceedings on a judgment recovered in a 
Municipal Court, a transcript of which was 
docketed in the County Clerk's office — ^The 
Supreme Court may set them aside, but cannot 
vacate the judgment 75 App. Div. 285 

3063 Jackson v. Helmer. A justice's judgment sus- 
tained on a theory different from that on which 
the case was tried 73 App. Div. 134 
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9063 Hartmann t'. Hoffman. Appeal from a justice's 
judgment to a Coimty Court — ^Right of re- 
versal by the County Court on the ground that 
the judgment was against the evidence — Ef- 
fect of a reversal by the Appellate Division of 
a judgment of affirmance by the Coimty 
Court 76 App. Div. 449 

3063 Stromberg v. Di Saloo. Mimicipal Court of 
the City of New York — Exception to the rule 
that one joistice cannot review another's de- 
cision 38 Misc. 139 

3070 McLear v. Reynolds. An attorney in fact in 
a justice's court and an attorney at law in 
courts of record, distinguished — Service of an 
offer of judgment after an appeal from a judg- 
ment of a justice of the peace — ^Upon what 
attorney it may be made 76 App. Div. 267 

3220 Johnson v. Manning (No. 1). Supplementary 
proceedings on a judgment recovered in a 
Municipal Court, a transcript of which was 
docketed in the County Clerk's office — ^The 
Supreme Court may set them aside, but cannot 
vacate the judgment 75 App. Div. 285 

3247 Droege v. Baxter. Costs — ^Liability therefor, 
of a judgment creditor who secures the ap- 
pointment of a receiver of his debtor's prop- 
erty and requests the receiver to bring an 
action to recover it, in which a judgment for 
costs is recovered against him, 

77 App. Div. 78 

3253 Weeks v. Coe. Additional allowance in an . 
action against executors on a claim against 
their decedent's estate — Certificate of a referee 
that the case was difficult — Presiunption on 
appeal that the claim was unreasonably re- 
sisted 76 App. Div. 310 

3253 Smith v. Lehigh Valley R.R. Co. (No. 2). 
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Additional allowance of costs — ^An action to 
recover for personal injuries in a collision at 
a railroad crossing is not extraordinary, 

77 App. Div. 47 
3268 ScHRiER V. HoGAN. Security for costs — ^This 
section does not apply to an action by a trustee 
in bankruptcy to set aside transfers by the 

bankrupt 70 App. Div. 2 

3268 Joseph v. Makley. Trustee in bankruptcy — 
Bubd.4 Security for costs may be required of him in 
an action on a claim existing prior to his ap- 
pointment 73 App. Div. 156 

3268, Joseph v. Raff. Costs — Security for, when 
3271 required of a trustee in bankruptcy as a mat- 
ter of right — ^When in the discretion of the 

Court 75 App. Div. 447 

3268, Kronfeld v. Liebman. Security for costs — 
3271 When a defendant sued by a trustee in bank- 
ruptcy may compel it as a matter of right — 
When it rests in the discretion of the Court — 
A motion to vacate an order improperly made 
should not be treated as an original applica- 
tion for the order 78 App. Div. 437 

3271 Kelly v. Kelly. Security for costs— Cannot 
be required of the committee of an incompe- 
tent in an action against him 77 App. Div. 519 

3333 People v. Elliott. Crimes — Reading on sec- 
ond trial of testimony of deceased witness 

taken. on first trial 172 N. Y. 146 

3347 Matter of Chesterman. Agreement between 

subd. trustees of a surety upon their bond as to the 

6 withdrawal of deposits from bank — The Court 

may order the withdrawal without the siu-ety's 

consent — ^The Surrogate's Court may do so, 

76 App. Div. 573 
3374 County of Onondaga v. White. Condemna- 
tion — Terms of discontinuance as effected by 
this section 38 Misc. 587 
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CLEMENS V. AMEKICAN FIKE INSURANCE 
COMPANY OF PHILADELPHIA. 

SUPKEMB COUKT ^APPELLATE DIVISION FoUKTH Db- 

PABTMENT MaBCH^ 1902. 

§ 533. 

Fire Policy — Gonditiana Precedent — Proofs of Lob9 — Insuffioiency of 

Complaint, 

In an action on a fire policy, an allegation in the complaint that 
plaintiff filed a complete inventory of the property destroyed 
and injured, with the quantity and cost of each article and 
amount claimed thereon, which inventory ever since had been 
and still was in the possession of the company, was not suffi- 
cient, as a specific allegation that the requisite proofs of loss 
were filed, where a copy of the policy was annexed and specified 
in detail what the proofs of loss should contain, and the in- 
ventory alleged failed materially to comply with such re- 
quirements. 

The defect was not cured by the general allegation under Code of 
Civil Procedure, section 5.33, which provides that in pleading 
the performance of a condition precedent it is not necessary to 
state the facts constituting performance, but the party may 
state generally that b<^ has " duly performed all the conditions;" 
the word " duly " being omitted. 

An allegation that sixty days had elapsed after proofs .of loss were 
received by defendants before the action was commenced was 
necessary, where the policy specifically provided that the loss 
should not be payable until after . sixty days, and that no suit 
should be sustainable' until full compliance with all the require- 
ments of the policy. 

(Decided March, 1002.) 

Appeal from Special Term, Erie county. 
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demeoft v. Amerieuk Fire Inranuioe Company of PhiUddpluA. 

Action by John Clemens against the American 
Fire Insurance Company of Philadri|diia, Pa. Judg^ 
ment sustaining a demurrer to the complaint, and plain- 
tiff appeals. Affirmed 

Phillip T. Fennelly, for appellant 

Seward A, Simons, for respondent 

Williams, J. — The judgment appealed from should be 
affirmed, with costs. 

The action was brought upon a policy of insurance to 
recover for the loss of household furniture destroyed by 
fire. The demurrer was upon the ground that the com- 
plaint did not state facts sufficient to constitute a cause of 
action. The particular points made were (1) that there 
was no sufficient allegation of the rendering of proofs of 
loss to the defendant pursuant to the terms of the policy ; 
(2) that there was no allegation that sixty days had 
elapsed after the proofs of loss were received by the de- 
fendant before the action was commenced. These were 
conditions precedent to a right to recover in the action. 

There was no specific allegation as to rendering proofs 
of loss, except that the plaintiff filed a complete inventory 
of the property destroyed and injured, with the quantity 
and cost of each article, and the amount claimed thereon, 
which inventory ever since had been, and still was, in the 
possession of the defendant The policy, a copy of which 
was annexed to the complaint, specified in detail what the 
proofs of loss should contain, and the inventory aliened 
failed very materially to comply with the provision of the 
policy. It failed to furnish anything like the amount of 
information required by the specifications as to the proofs 
of loss. If it had been alleged that this inventory was 
rendered as the proofs of loss, and that it had been re- 
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oeived and retained by the defendant without objection, 
and that the defendant had required no further or other 
proofs of loss to be furnished, it might have been sufficient 
But the allegation of the complaint fell far* short of this. 
It was manifestly insufficient as a specific allegation and 
performance of this condition precedent to the right to 
recover. Nor was this defect cured by the general allega- 
tion under section 533, Code Civ. Pro., which provides: 

" In pleading the performance of a condition precedent 
in a contract it is not necessary to state the facts con- 
stituting performance; but the party may state generally 
that he or the person whom he represents duly performed 
all the conditions on his part If that allegation is con- 
troverted he must, on the trial, establish performance." 

The word " duly " was omitted from the complaint, 
and there was, therefore, a failure to comply with the 
section quoted, and plaintiff was entitled to no benefit 
thereunder. The word " duly " in this and other like 
provisions of the Code has been held to be one of sub- 
stance, and not of form, merely (Les Suecesseurs D' Aries 
V. Freedman, 63 K Y. Super. Ct 619; Bajcter v. Lan- 
caster, 58 App. Div. 380, 68 N. Y. Supp. 1092 ; People 
V. Bacon, 37 App. Div. 414, 55 N. Y. Supp. 1045 ; Tuttle 
V. Robinson, 91 Hun, 189, 36 IST. Y. Supp. 346; 
Brownell v. Town of Greenwich, 114 N. Y. 518, 22 N. E. 
24, 4L. E. A. 685). 

There was no allegation in the complaint that sixty 
days had elapsed since the proofs of loss were received 
by the defendant, before the action was commenced. 
Such an allegation was necessary (Porter v. Kingsbury, 
5 Hun, 598; id., 71 N. Y. 588; Reining v. City of 
Buffalo, 102 ^. Y. 312, 6 K E. 792). In the first case 
it was held that a complaint in an action upon an undei> 
taking upon appeal given pursuant to section 348 of the 
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old Code, which failed to allege senrioe of notice on the 
adyerse party of the entry of the order or judgment affirm- 
ing the judgment appealed from ten daya before the oom- 
menoement of the action, was defective; that the notice 
was a condition precedent to the commencement of the 
action, and in the absence of the allegation the complaint 
did not state a cause of action. The Code prohibited the 
commencement of the action until ten days after the ser- 
vice of the notica In the other case it was held neces- 
sary to allege in the complaint in an action against the 
city for a tort the presentation of the claim to the com- 
mon council, and the expiration of forty days thereafter 
before the commencement of the action ; that the provision 
of the charter requiring such presentation of claim, and 
prohibiting the bringing of the action until forty days 
had elapsed, created a condition precedent The court 
there said, in referring to Porter v. Kingsbury: 

" There the act required to be performed constituted 
no part of the cause of action, but was provided, as in this 
case, to shield the parties liable from cost and trouble, in 
case of their willingness to pay the claim without suit, 
after notice given. It is immaterial whether lie condi- 
tion be imposed in the statute giving the right of action, 
or be provided by contract, or exists by some principle of 
common or statute law ; the complaint must, by the settled 
rules of pleading, state every fact essential to the cause 
cf action, as well as those necessary to give the court juris- 
diction to entertain the particular proceeding." 

In the case we are considering it was specifically pro- 
vided by the policy that the loss should not become paya- 
ble until sixty days after proofs of loss were received by 
the company, and that no suit should be sustainable upon 
any claim until after full compliance with all require- 
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ments in the policy. The rule laid down in the cases 
cited is applicable to this case. 

The views here expressed lead to the conclusion that the 
judgment should be affirmed, with costs. 

Interlocutory judgment affirmed, with costs, with leave 
to plaintiff to plead over upon payment of costs in court 
below and upon this appeal within twenty days. 

All concur. 

Note on Section 633, Code of Civil Procedure — What is Buffioient 
Allegation in Complaint, — ^In an action brought upon a poUcy of 
life insurance, the plaintiff alleged: " That up to and at the time of 
the death of the said Henry D.' Ahlsen all obligations and condi- 
tions forming the consideration for which the defendant issued said 
policy and made said contract and agreement were fully performed 
on the part of the plaintiff herein." Upon demurrer, held good. 
.Says the court, "An averment by the plaintiff that he has fully 
and faithfully performed all and singular the covenants, etc., on his 
part is an averment that everything was done which he was bound 
to do or cause to be done and was a sufficient allegation under the 
section that conditions precedent were duly performed, citing 
Rowland v, Phalen, 1 Bosworth, 43; Ragsdale v, Qreen, 28 Civ. P. 
226, when controverted must be established by proof on the trial. 
Nat. Wall P. Co. t;. A. M. Mut., 60 App. Div. 224. 

The Word "Duly" Must Be Used.— Where the word duly is 
omitted from the complaint there is a failure to comply with the 
section and plaintiff is entitled to no benefit under it. 

The word duly in this instance is held to be a word of substance 
and not of form merely. Clemens v. Am. Fire Ins. Co., 70 App. Div. 
436; Successeurs D'Arles v. Freedman, 53 N, Y. Super. Ct. 519; 
Baxter v. Lancaster, 58 App. Div. 380; People ex rel. Batchelor v. 
Bacon, 37 App. Div. 414; Tuttle v. Robinson, 91 Hun, 187, 189; 
Brownell v. Town of Greenwich, 114 N. Y. 518; Hunt v, Dutcher, 13 
How. Pr. 638. 

What is a Condition Precedent, — This depends not upon technical 
words but upon the plain intention of the parties to be deducted 
from the whole instrument. Ketchum v, Belding, 58 App. Div. 298; 
Roberts v, Brett, 11 H. of L. Cas. 337. 

Application of Section. — ^The section applies not only to all con- 
tracts in which a condition precedent is expressed, but also to those 
instniments from which a condition precedent is to be implied as a 
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matter of law. Adams v, Sherrill, 14 How. Pr. 297; Chem. Nat. 
Bk. V, Carpenter, Abb. N. C. 301. 

Other Authorities. — For a further collection of authorities both 
within and without the SUte, tee Abbott's Trial Brief on the Plead- 
ings, sec. 170, p. 160 to sec. 186, p. 168, Edition of 1801. 



JOHANNA KALISH ET AL., AS EXECUTRICES; 
JULIUS KALISH ET AL., AS EXECUTORS OF 
THE LAST WILL AND TESTAMENT OF 
JOSEPH KALISH, DECEASED, RESPOND- 
ENTS, V. LUKE HIGGINS ET AL., APPEL- 
LANTS. 

Supreme Court — Appellate Division — First De- 
partment — ^March^ 1902. 

§ 1022. 

Judgment Setting Aside a Deed as Fraudulent Reversed — No Bth 
id^oe to Support Finding of Fraud or Fraudulent Intent, 

In an action brought by judgment creditors of a husband to set 
aside a deed made by him to hia wife for a nominal considera- 
tion while he was guarantor of a lease, the doctrine applied 
that a person has a right to give away his property as he 
pleases and that such a gift is not invalid because he subse- 
quently becomes insolvent. Kain v. Larkin (131 N. Y. 307), 
approved; Citizens' National Bank v. Fonda (18 Misc. 114), 
distinguished. 

The party assailing such a conveyance assumes the burden of shc^w- 
ing that it was executed in bad faith and that it left the grantor 
insolvent and without ample property to pay his existing 
debts. 

Declarations made by the grantor after the conveyance are not 
evidence as against the grantee to show fraud in the transaction. 
{Decided March, 1902.) 
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Appeal from judgment entered upon decision of the 
court at Special Term. 

Jf . /. Horan, ior appellants. 

Edward W. 8. Johnson, for respondents. 

Ino&aham^ J. — The plaintiffs, as judgment creditors 
of the defendant, Luke Higgins, seek to set aside a deed 
made by Higgins, conveying certain real estate to his 
wife, Elizabeth Higgins, for a nominal consideration. 
The complaint alleges the conveyance of the property 
sought to be reached in this action on the 5th day of 
August, 1896, and the recovery of judgment against the 
defendants on the 18th day of October, 1898 ; that on the 
19th day of February, 1892, and the 14th day of June, 
1894, when the instruments upon which the judgment 
against the defendant, Luke Higgins, were obtained were 
executed, Higgins represented to the plaintiffs' testator 
that he was the owner and seized in fee of the premises 
described, and that the said plaintiffs' testator accepted 
the obligation of the defendant as surety, relying upon the 
said representations and statements; that the conveyance 
by the defendant, Luke Higgins, to his wife was made 
for the purpose of preventing judgments against Higgins 
from becoming a lien on said premises, and were made 
solely for the purpose of hindering, delaying and defraud- 
ing the plaintiffs' testator and other creditors of the der 
fendant, Luke Higgins; that the defendant, Luke Hig- 
gins, is wholly insolvent and has no other property or 
assets out of which said judgment or any part thereof can 
be collected, and that unless the court grants the relief 
sought in, this action the plaintiffs will be remediless. 
There is no allegation in the complaint that at the time 
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of thia conveyanoe of the property the judgment debtor 
was not Bolyent, or that he did not retain property suffi- 
cient to pay all his debts. 

The court in its decision^ which was a short decision 
under section 1022 of the Code^ found that '^ at that time 
(time of oonveyanoe) he (defendant Luke Higgins) did 
not have left enough property to meet his said obligations 
under his contract of guaranty." There was no all^a* 
tion in the complaint of this f act> and not only is there no 
eyidenoe to sustain this finding, but it is disproved by the 
undisputed testimony. 

The decision further contains a statement that ''the 
court decides that the aforesaid conveyances were made 
by defendant, Luke Higgins, with the intent to hinder, 
delay and defraud the plaintiffs' testator and plaintiffs, 
within the meaning of said statute." We think that the 
testimony did not justify this finding, and that there was 
no evidence to show that this defendant was at the time 
of making this conveyance insolvent In the opinion of 
the court below the decision was based upon the case of 
Citizens' Nat Bank v. Fonda, 18 Misc. 114, but in that 
case it appeared that the conveyance sought to be im- 
peached was voluntary and included all of the debtor^s 
property, so that there was not enough left to pay his 
debts, the court in that case saying: " The conveyanoe in 
question being voluntary, without consideration, and 
covering substantially all of the property of the judgment 
debtor so that there is nothing left out of which the plain- 
tiff can collect its judgment, is presumptively fraudulent, 
for the plaintiff at the time the conveyanoe was made was 
a creditor." This certainly was not an authority for a 
case in which not only that crucial fact was proved, but 
where the uncontradicted evidence showed that at the time 
of the conveyance sought to be impeached the judgment 
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debtor retained property much in excess of his actual in- 
debtedness, and much in excess of the claim which sub- 
sequently he became bound to pay. 

The facts surrounding this transaction show that at the 
time this conveyance was made neither the judgment 
debtor nor the grantee had an intention to defraud anyone. 
The plaintiffs' testator, being the owner of a piece of real 
estate, leased it on February 19, 1892, to one Manning 
for a term of five years from May 1, 1892, to May 1, 
1897, at an annual rental of $1,560, payable monthly in 
advance, and the defendant, Luke Higgins, guaranteed 
the payment of that rent. This lease contained a cove- 
nant against the assignment of the lease. On the 21st 
day of June, 1894, the tenant, wishing to transfer the 
lease, applied to the plaintiffs^ testator for permission to 
make such transfer ; whereupon the landlord consented to 
an assignment of the lease from Manning to one Beilly, 
and at the same time covenanted to give a further term 
of two years to commence on the 1st of May, 1897, upon 
the same terms and conditions as the existing lease, either 
to Manning or to Beilly, and at that time the defendant, 
Higgins, executed an agreement whereby he agreed to 
remain liable on said lease, regardless of such assignment, 
for any default made by either Manning or Reilly during 
the remainder of the term, and further agreed that, if 
default should be made by Manning or Reilly in the pay- 
ment of the rent and the performance of the covenants 
contained within the lease or the renewal thereof which 
the plaintiffs' testator had that day covenanted to and with 
said Manning and said Reilly to grant at the expiration 
of the time of the within lease, he would pay the rent men- 
tioned in said lease or' renewal, or any arrears thereof 
that might remain due to the plaintiff's testator. This 
instrument was executed on the 14th day of June, 1894. 
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At that time Higgins was again asked whether he was the 
owBer of the property the oonveyazioe of which is sou^t 
to be set aside in this action, and he stated that he waa. 
But there was no agreement or covenant or undertaking 
that he would remain the owner of the premisee, or that 
the premises should be subject to any lien for the feop- 
formance of this agreement It appears that all of the 
rent under the original lease was paid, and that neither 
the lessors or Higgins made any default in the payment 
of such rent Higgins, being engaged as a saloonkeeper 
in the city of New York, became ill, and in August, 1896, 
desired to convey the premises in question to his wife. 
He went to the office of Messrs. Johnston & Johnston, who 
were tlie attorneys for the plaintiffs' testator, and had pre- 
pared the lease from Manning, the consent for the assign- 
ment of the lease from Manning to Reilly, and the instru- 
ment by which the defendant guaranteed the payment of 
the rent and requested them to draw up the papers for a 
transfer of this property from himself to his wifa The 
deeds making these transfers were drawn up in the office 
of Johnston & Johnston and recorded by them. This con- 
veyance was, therefore, made under the direction of the 
attorneys for the lessor, in whose presence Higgins had 
stated that he was the owner of the property, and at the 
time these conveyances were made there was no rent due 
under this lease to the plaintiffs' testator, and none be- 
came due which was not paid by the tenant for several 
years thereafter. 

There is no evidence that at the time this conveyance 
was made Higgins was indebted to any person in any sum 
of money. Higgins was called as a witness and testified 
that at the time he did not owe anybody one cent There 
was a contingent liability to the plaintiffs' testator under 
this guaranty for the rent, but no rent was then due and 
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unpftid, and there is no evidence that either of the parties 
to thiB action contemplated that there ever would be any 
rent due or unpaid, or that this conveyance had any rela- 
tion to any liability under that guaranty. Both the de- 
fendant and hia wife positively swear that they had no 
suspicion that any liability would subsequently arise be- 
cause of this guaranty, and there is no evidence to con- 
tradict that statement It is corroborated by the fact that 
the defendant went to the attorneys for the lessor to have 
drawn up the conveyance to effect the transfer. Nor at 
this time had either Reilly or Manning accepted the re- 
newal of the lease or agreed to accept such a renewal. 
After these transfers were made and duly recorded Hig' 
gins continued in business, being apparently prosperous. 
He had an account in the Greenwich Bank, and that ao- 
count continued until after May 3, 1898, the balance upon 
the date of this conveyance being more than $100, after- 
wards increasing, so that at one time he had over $3,500 
on deposit in the bank; and from January 12, 1897, to 
March 24, 1898, he apparently had in this bank at all 
times a sum of money in excess of that required to pay 
the amount unpaid for the rent upon this lease, the pay- 
ment of which he had guaranteed. In addition to this 
Higgins continued to conduct his business, giving orders 
for supplies, and promptly paid his bills. In November, 
1S97, he sold out this business and received the considera- 
tion therefor. 

On the 15th day of April, 1897, Reilly, the person to 
whom the lease made to the plaintiffs' testator had been 
assigned, served a notice upon the plaintiffs' testator that 
he elected to take a renewal of the lease for two years, to 
commence May 1, 1897, and subsequent to that a renewal 
lease was executed between Reilly and the plaintiffs' 
testator, but there is no evidence that the defendants had 
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notioe of those faots. Reillj continued in these premises 
under this renewal lease^ and during the time he occupied 
the premises he paid all the rent that accrued. Before 
the expiration of the two years> however, he left the prem- 
ises, leaving unpaid the sum of $86 as rent of the prem- 
ises for the month of June, 1898, and the sum of $130, 
the rent of said premises due on the Ist day of July, 
1898, making a total of $216, and for that sum the plain- 
tiffs' testator obtained a judgment against Eiggins, which 
judgment was entered on October 18, 1898, and it is to 
enforce payment of this indebtedness, accrued nearly two 
years after the transfer of the property upon a lease exe- 
cuted nearly a year after the transfer of the property — 
it being the only unpaid obligation of the defendant either 
actual or contingent at the time he made the transfer — 
that such transfer is sought to be set aside. These facts 
are all undisputed, with nothing secret about the convey- 
ance, which was made under conditions which showed that 
it was not intended to conceal it when made, and when 
there was no rent due the plaintiff and no lease then in 
existence upon which the defendant could at any time be 
liabla 

To say that the execution of an instrument under those 
circumstancee was fraudulent would make every convey- 
ance fraudulent made after a man had signed a guaranty 
which was to continue for several years. If any legal 
proposition is settled, it is that a person has a right to 
give away his property as he pleases, and that such a gift 
is not invalid because he subsequently becomes insolvent 
and unable to pay his debts. As was said by Judge Earl 
in Kain v. Larkin, 131 K Y. 307: "By the express 
terms of the statute, it is not sufficient to condemn a con- 
veyance of land as a fraud upon creditors that it was not 
founded on a valuable consideration. A person assailing 
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such a (jonveyance must go further and show by other 
evidence that it was made with the fraudulent intent con- 
demned in the statuta An owner of real estate can make 
a voluntary settlement thereof upon his wife and children 
without any consideration, provided he has ample prop- 
erty left to satisfy all the just claims of his creditors. If 
the grantor remains solvent after the conveyance and has 
sufficient property left to satisfy all his just debts, then 
the conveyance, whatever his intention was, cannot be a 
fraud upon his existing creditors; and when a judgment 
creditor assails a conveyance made by the judgment 
debtor he cannot cast upon the grantee the onus of show- 
ing good faith' and of establishing that the grantor was 
solvent after the conveyance by simply showing that the 
deed was not founded upon a valuable consideration. But 
the person assailing the deed assumes the burden of show- 
ing that it was executed in bad faith, and that it left the 
grantor insolvent and without ample property to pay his 
existing debts and liabilities ; and so it has been repeatedly 
held." This opinion but reiterates a rule that has always 
been the law as shown by the authorities cited. If this 
is the law, then, upon the facts stated, there is no justifica- 
tion for a finding that this conveyance defrauded the 
plaintiffs, or anyone, or was made with such an intent; 
and the burden of proof being upon the plaintiffs to show 
the fraudulent intent, and there being no evidence to show 
such intent^ the finding of the trial judge of such an in- 
tent is unsupported by the evidenca 

There are several rulings upon questions of evidence 
which it is not necessary for us to consider upon this ap- 
peal, as a new trial must be ordered. It is proper, how- 
ever, to call attention to the fact that the declarations of 
Luke Higgins, the grantor, made after the conveyance, are 
not evidence as against Elizabeth Higgins, the grantee, 
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to show fraud in the transaction ; nor would the fact that 
one of the defendants, was called as a witness and testified 
to facts which are inconsistent with a fraudulent intent^ 
and that the court refused to believe his testimony, be 
evidence from which the court could find a fraudulent 
intent. 

We think the evidence in this case was entirely insuffi- 
cient to justify a finding of any fraudulent intent as to 
either of the parties to the conveyances, and for that reason 
the judgment should be reversed and a new trial ordered, 
with costs to the appellant to abide the event 

All concur. 



AUGUSTA G. GENET, APPELLANT, v. THE 
PRESIDENT, ETC., OF THE DELAWARE & 
HUDSON CANAL COMPANY, RESPONDENTS. 

Court of Appeals — April, 1902. 

§§ 1022, 1209. 

Judgment roll. Competency as evidence in har to subsequent actum. 

A judgment roll, in a former action, is not competent evidence in 
bar to a subsequent action between the same parties, when the 
judgment in the earlier action does not expressly declare that 
it was rendered upon the merits, or it does not so appear in 
the judgment roll. It is not sufficient, in order to constitute 
a bar, that it may be inferred, merely, from the record that 
the judgment was entered upon the merits, or that it so ap- 
pears from papers in the case outside the judgment roll (Code 
Civ. Pro., sec. 1209). 
{Decided ApHl, 1902.) 

Appeal from a judgment of the Appellate Diviaion, 
First Department, affirming a judgment of the Special 
Term dismissing the complaint. 
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This is the sixth action between the same parties that 
has come to this court, all of them arising out of a con- 
tract for the mining of cOal on certain lands located at 
Scranton, in the State of Pennsylvania. 

The plaintiff and her husband, Gteorge C. Genet, are 
described as parties of the first part in this contract, and 
the defendants as parties of the second part The instru- 
ment bears date March 28, 1864, and the plaintiff was at 
the time of the execution of the contract, and is now, 
vested with the fee of the lands in question. 

The first action decided by this court is reported in 122 
N. Y. 505 ; the second, 136 K Y. 593 ; the third, 163 K 
Y. 173; the fourth and fifth, 167 N. Y. 608. It is un- 
necessary to recite this contract in full, as it will be found, 
except description of premises, in the report of this case 
when first tried at Special Term (13 Misc. Rep. 409) ; its 
material provisions are also discussed in 136 N. Y. 593, 
and 122 K Y. 605. 

The present action was begun in the Superior Court of 
the city of New York on February 2, 1893. It is based 
on a notice in writing dated Febniary 1, 1893, signed by 
the plaintiff and her husband, and served on defendants, 
which is in substance an election to terminate the contract 
on the ground that, the defendants having ceased to mine 
coal on the premises, and a reasonable time having elapsed 
thereafter, the contract being executory, may be termi- 
nated by the parties injured. 

The prayer for relief is, that it may be adjudged that 
the contract has been executed and ended and that de- 
fendants have no further rights thereunder, and that they 
be compelled to vacate the premises; that defendants ac- 
count to plaintiff for damages she has sustained ; that she 
be compensated for the benefit and advantage to defend- 
ants for mining of coal from their own land through the 



Digiti 



zed by Google 



16 CIVIL PROCEDUKE EEPORTS. 

Augusta G. Genet v. The President, etc., D. ft H. C. Co. 

" Marvin Shaft " on a certain basis set forth ; that de- 
fendants be enjoined from claiming any further rights 
under the contract 

The answer puts in issue the material all^ations of the 
amended complaint, challenges the jurisdiction of this 
court, pleads the Statute of Limitations, adequate remedy 
at law, waiver and judgment in a former action in bar. 
There have been three trials of this action. On the first 
trial there was a decision for the defendants, the court 
holding, among other things, that the agreement was, in 
l^al effect, a conveyance to the defendants of the coal in 
place, as land (13 Misc. Eep. 409). The Appellate Divi- 
sion reversed this judgment on the ground that the deci- 
sion as to the agreement being a deed of land was in con- 
flict with a decision of this court construing the contract, 
reported in 136 K Y. 593 (Genet v. D. & H. C. Co., 2 
App. Div. 491). At the second trial tiiere was a judg- 
ment for the plaintiff, which was reversed by the Appel- 
late Division on the ground that plaintiff, by suing to en- 
force the contract and accepting the royalties under it, had 
waived the right to terminate (Genet v. D. & H. C. Co., 
28 App. Div. 328). The third trial resulted in a judg- 
ment dismissing the complaint on the merits, which was 
unanimously affirmed by the Appellate Division. The 
latter judgment is here for review. 

The trial judge adopted the short form of decision, un- 
der section 1022 of the Code of Civil Procedure, and has 
stated concisely the grounds upon which the issues have 
been decided, and directed judgment thereon dismissing 
the complaint on the merits. 

The principal question is whether there was legal error 
in admitting in evidence, over the objection • and excep- 
tion of the plaintiff, the record of a judgment between the 
eame parties, entered upon the decision of the Second 
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Division of the Court of Appeals, reported in 122 N. T. 
505. The plaintiff's counsel stated at the trial that he 
did not object, so far as the judgment appealed from by 
the plaintiff was affirmed, but did object to it so far as 
the judgment in favor of the plaintiff was reversed, on the 
ground that it is not res adjudicata. This objection was 
overruled and plaintiff duly excepted. 

The complaint in the action which resulted in the judg- 
ment was between the same parties as in the present 
action, and based upon the same contract; but the judg^ 
ment, on the remittitur' from this court, adjudging that 
those parts of the judgment appealed from by the defend- 
ants be reversed and complaint dismissed, does liot declare 
in terms that the dismissal was on the merits. 

David B. Hill, for appellant 

Frank E. Smith and David Willcox, for respondents. 

PakkFiB, Ch. J. — The court erred in admitting in evi- 
dence the judgment roll in the former action between these 
parties entered on a dismissal of the complaint ordered by 
this court on appeal and reported in 122 N. Y. 505, inasr 
much as it is not expressly declared in the judgment that 
it was rendered upon the merits and it does not so appear 
in the judgment roll. It is not sufficient for a party, who 
sets up a prior judgment as a bar or seeks to introduce 
it as conclusive evidence, to produce a record showing a 
judicial determination in his favor of the question in 
litigation. He must further show, and by the judgment 
roll, that the judgment was rendered upon the merits and 
cause it to appear that the question was a material one in 
the former action. Webb v. Buckelew, 82 N. T. 555 ; 
Vol. 33—2 
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Revere Copper Co. v. Dimock, 90 N. Y. 33 ; Springer v. 
Bien, 128 IST. Y. 99, 102; Shaw v. Broadbent^ 129 N. Y. 
114; Rose v. Hawley, 141 N. Y. 375 ; Converse v. Sickles, 
146 N. Y. 200, 208 ; Genet v. D. & IL C. Co., 163 N. Y. 
173. In the latter case this court said: ^* And althou^ 
a decree in express terms professes to confirm a particular 
fact, yet if the stated fact were immaterial to the issue 
and the controversy did not turn upon it tihe decree will 
not conclude the parties in reference to such fact" The 
court in that case had under consideration the judgment 
roll now in question, and as to it said : " It is a sufficient 
answer to the appellant's claim to say that neither the 
judgment of this court nor the order and judgment en- 
tered thereon in the court below dismissed the complaint 
on the merits." And then, after quoting section 1209 of 
the Code of Civil Procedure and referring to the oodifiers' 
note relating tiiereto, continued: "As this judgment 
would not have been conclusive between the parties in a 
new suit brought for the same cause of action, a fortiori, 
it cannot be conclusive in litigation as to other causes of 
action." That decision, therefore, seems to be a binding 
adjudication upon this court as to that question, cutting 
off the right of counsel to have it again considered by the 
court (Towlo 17. Forney, 14 N. Y. 423). 

But if it were an open question the statute would re* 
quire us to reach the conclusion then expressed, for it 
provides, in effect, that the dismissal of the complaint, 
either before or after a trial, shall not have the effect of 
preventing a new action for the same cause of action^ 
" unless it (the judgment) expressly declares or it appears 
by tibe judgment rell that it is rendered upon the merits*" 
Now, the judgment entered upon the dismissal of the 
complaint in that action, pursuant to the decision of this 
court, does not expressly declare that such judgment was 
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rendered upon tlie merits, and unless it otherwise appears 
in the judgment roll it follows that the court ia prohibited 
by the statute from holding that it was rendered upon the 
merits. The judgment was, of course, rendered by the 
Special Term in pursuance of the remittitur sent down by 
this courts and it did not declare that the decision was 
upon the merits; but if it appeared in the remittitur that 
the decision was rendered upon the merits, the require- 
ments of the Code would be satisfied, for then the fact 
would necessarily appear by the judgment roll, of whidi 
the remittitur forms a part. 

It quite often happens at the Special Term, through the 
omission of counsel to request the oourt to incorporate into 
the order that the complaint was dismissed upon the 
merits, or the neglect of the court to direct, of its own 
motion, the insertion of such a provision in the order, that 
a plaintiff is not cut off from bringing a new action, al- 
though the basis of the court's determination was that the 
action could not be maintained and it intended to make a 
final disposition of it The defendant afterwards finds 
liimself in such a case unable to invoke the judgment 
entered on the dismissal as a bar to an action and pre- 
vented from proving it as conclusive evidence against the 
plaintiff. 

The courts might perhaps conclude to take other proof 
of the fact were it not that the Legislature in its wisdom 
has seen fit to provide a clear cut method by which the 
fact of the dismissal upon the merits may be established 
in a very simple way, namely, by expressly stating it in 
the judgment or causing the fact to appear in the judg- 
ment roll; as, for instance, in the order dismissing the 
complaint upon which the judgment of dismissal is finally 
entered. That section applies to dismissals either before 
or after trial, and hence is applicable to decisions made by 
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the appellate oaurta as well as the trial oaurt Ko reason 
for a different rule in the appellate ooorta has suggested 
itself, but if there were one the eourts oould not make 
practical use of it for the reason that the statute impera* 
tively prohibits the courts from treating a judgment 
entered upon the diamiHaftl of the complaint as preventing 
a new action as to the same subject-matter unless the final 
judgment was r^idered upon the merits, and strictly 
limits the courts in the search for evidence, as to the fact 
of declarations to that effect^ to the judgment or the judg- 
ment roll, the purpose undoubtedly being to have the dis- 
position of the question rested upon absolute certainty and 
not ui>on speculation which might occasionally result from 
an exploration of the judgment roll, drawing the inference 
from certain facts found therein that the trial court or 
the appellate, court, as the case may be, intended that the 
first action should be dismissed on the merits. 

The suggestion is made that section 1209 could be so 
construed as to require it to be expressly stated in the 
judgment that it was rendered upon the merits, but if the 
judgment (in which we look for the whole determination) 
is silent on the subject, then we may draw the inference, 
for instance, from statements in the order upon which the 
judgment is to rest, that the determination was upon the 
merits. In other words, it is suggested that the section 
requires an express declaration to appear in the judgment, 
which is the final repository of the rights of the parties as 
to matters involved in the action, in order to prevent a 
new action, but a statement of lesser value will suffice 
when it is found to be in the original order of dismissal, 
or other amendatory order, if there should happen to be 
one. It cannot readily be conceived that such a result 
oould have been intended by the Legislature, and, if it 
were, apt language for its accomplishment was not chosen. 



Digiti 



zed by Google 



VOL. XXXni. 21 



Augusta G. Genet v. The President, etc., P. & H. C. Ck>. 

but directly the contrary, as it seems to us, for it has 
named the judgment as the more natural and appropriate 
place to assert finality between the parties as to matters 
in controversy, and required that it should be expressly 
declared therein that it was rendered upon the merits; 
but if such an express declaration be omitted from the 
judgment^ then that it will suffice if it appear elsewhere 
in the judgment rolL If the construction we kaye given 
the section be not the only one of which it is capable, it is 
certainly a more reasonable one and one that is in full 
harmony with the spirit of the section, and at the same 
time seems to be in accord with the letter. 

The appellant further contends that the fourth finding, 
in which the court found, in effect, that the plaintiff, with 
full knowledge of the conduct of the defendants, had 
waived the right to terminate the contract by accepting 
royalties accruing thereunder and by bringing actions 
against the defendants in affirmance thereof, was error, in 
that the actions brought by the plaintiff were not in affirm- 
ance of the contract, while the royalties were accepted 
with the distinct understanding that it was without waiver 
or prejudice of any of the rights of plaintiff as appeared 
by the testimony of the plaintiff, which is further sup- 
ported by the receipts for mining rents, each one of which, 
after acknowledging the receipt of the money, stated that 
it was " without waiver or prejudice," in which form it 
was accepted by the defendants. The view has been taken 
so far that these words in the receipts have no special legal 
significance, which, under the surrounding circumstances 
disdosed by this record, may well be questioned. Those 
words in the legal profession and among business men 
have a distinct and certain meaning like other business 
phrases, such as C. O. D. and F. O. B. In such cases 
the meaning of the letters is perfectly well understood. 
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and in business full force and effect will be given to them 
because they are thoroughly comprehended by all businees 
men. So, too, the words " without waiver or prejudice " 
have in the legal profession and among biisiness men a 
well understood value. They import into any writing in 
which they appear that the parties have agreed that as 
between Uiomselves the receipt of the money by one and 
its payment by the other shall not, because of the facts of 
the receipt and payment, have any l^al effect upon the 
rights of the parties in the premises ; that such rights will 
be as open to settlement by negotiation or legal controversy 
as if the money had not been turned over by the one to the 
other. The contention that the jJirase is meaningless, be- 
cause it does not point out in terms the subject to which 
it relates, is without force if the phrase has by common 
consent come to mean what I have asserted, namely, that 
each and every one of the rights of the parties in the sub- 
ject-matter out of which the payment grows is not to be 
affected in anywise by the payment of the money and its 
receipt During all the time that these receipts were 
given there was existing litigation between the parties 
growing out of questions connected with the mining of 
coal upon the plaintiff's lands, the right to do which the 
defendants claim they have secured by contract^ litigation 
which the plaintiff was pressing against the defendants, 
and it would seem as if it could not have been otherwise 
than perfectly understood between the parties, even in 
the absence of other testimony, that the plaintiff and de^ 
fendants both appreciated that the object of inserting 
these words in the receipt was to protect, not a particular 
interest, for tiien it would have been specified, but all 
interests which plaintiff had under her contract with the 
defendants; to preserve the right to enforce them in any 
manner whatever, which, in the absence of an under- 
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standing to the oontraiy assented to by both parties, might 
be treated in law as having been waived by the conduct of 
the plaintiff in accepting the royalties to which she was 
entitled. It would seem as if the learned Appellate Divi- 
sion^ on a former appeal in this case, might have erred in 
holding, as it in fact did, that this phrase in the receipts 
had, under the circumstances attending its making and de- 
livery to defendants, no legal effect whatever. 

The question, however, is not up for decision as I read 
the findings, which have been unanimously affirmed by 
the Appellate Division, for the trial court has not incor^ 
porated the receipts into the findings of fact nor disclosed 
whether it based its conclusion that the plaintiff traced the 
contract as in foroe by accepting the royalties accruing 
thereunder, solely upon the receipt or upon other testi- 
mony taken in connection with, the receipt, and hence we 
are bound to assume, in view of the unanimous affirm- 
ance by the Appellate Division, that there was evidence 
to support so much qf the finding as in reality finds facts. 
This will probal)ly be so far remedied on a new trial as 
to present to the court the clean-cut question of law: 
Whether, under the facts surrounding the receipt of the 
royalties by the plaintiff, she did waive such legal rights, 
if any, as she had in the premises. 

The other questions brought to our attention by tl: 
Appellate Division are not open on this record for diak 
cussion in this court, but the judgment should be reversed 
because of the error in receiving in evidence the judg- 
ment roll in the former action and a new trial granted ; 
costs to abide the event 

Gray, Maetin and Cullen, JJ., concur with Pabker, 
Ch. J. ; Vann and Werner, JJ., concur with Bartlett, 
J., who reads dissenting opinion. 

Judgment reversed, etc 
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Note an Section 1209, Code of Civil Prooedure-^udgmeni Roll — 
Upon the Merite. — ^A dismisftal of a complaint and a judgment well 
founded thereon from which it does not appear that it is on the 
merits is equivalent onlj to a non-suit, and does not bar the bring- 
ing of another action for the same cause. McOuUoch v, Vibbard, 
14 Civ. Pro. 388; Lomer v. Meeker, 36 N. Y. 361; Briggs v, Waldron, 
83 N. Y. 682; Wheeler v. Ruckman, 61 N. Y. 391; Nicoll v. Kar- 
rick, 29 Civ. Pro. 367; Genet v. Del. k H. C. Co., 163 N. Y. 173; 
Ross V. Caywood, 162 N. Y. 263. 

Where there is a Trial upon the Merite.^At Circuit there is no 
trial upon the merits unless the questions are submitted to the 
jury for their findings of fact or a verdict is directed by the court 
for either party. Mannion v» B'way, etc., R. R. Co., 18 Civ. 
Pro. 40. 

Remedy — Where " Merite ** is Erroneouely Inserted, — ^When there 
is a non-suit at the close of plaintiff's case, for failure of proof, a 
recital in the judgment that the dismissal is upon the merits is 
erroneous and should, upon motion, be stricken out. Mannion v, 
B'way, etc., R. R. Co., 18 Civ. Pro. 40; Freeman v. United SUtes 
E. L. Co., 20 Civ. Pro. 177. 

What a Judgment may Provide, — But where a demurrer to a 
complaint is sustained on the ground that sufficient facts are not 
stated, the interlocutory judgment may properly provide for a dis- 
missal of the complaint on the merits, in ^ase the plaintiff fail to 
pay costs and serve an amended complaint within the time therein 
named. Hommert v. Gleason, 20 Civ. Pro. 349. 

Amu^er. — If an answer contains a plea of former adjudication it 
is fatally defective unless it alleges that the former judgment or 
decree was upon the merits. Patchen v. D. & H. C. Go., 62 App. 
Div. 644, 9 Ency. PI. k Pr. 619-621, 2 Van Fleet Form Adj. 1327. 

Effect of Non-payment of Costa of the Prior Action, — ^The failure 
to pay costs does not deprive the court of jurisdiction but leaves 
the court to determine in each case the propriety of its exercise. 
Patchen v, D. k H. C. Co., 62 App. Div. 644; Wessels v. Boettcher, 
142 N. Y. 212; Barton v. Speis, 73 N. Y. 133. 
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m THE MATTER OF PEOVING THE LAST 
WILL AND TESTAMENT OF ELIZA STAPLE- 
TON, DECEASED. 

SUPBEMB COUET ^APPELLATE DiVISIOISr ^FlEST Db- 

PABTMENT MaBCH, 1902. 

§§ 1294, 2568, 2586, 2587, 2888. 

Bight of ewetmior to appeal. Question of teatametvtary capacity in 
executing codicil to he submitted to jury, 

A person named as executor has a right to appeal from a decree 
refusing probate to a codicil and admitting to probate the will. 

The fact that the husband of a testatrix was constantly present 
with her during her last illness raises no presumption of duress 
or undue influence^ although she changes her will so as to give 
him an interest in her estate. 

Upon appeal from an order denying probate to an instniment pur- 
porting to be a codicil to a will. Held, that a jury trial should 
be awarded to determine the question of testamentary capacity. 
{Decided March, 1902.) 

Separate appeals by Patrick Stapleton and A. J. Leary, 
as executor, from portion of decree refusing probate to 
codicil 

Roger Foster and George F. O'Shaunessy, for appel- 
lants. 

John A. Foley, special guardian, for respondents John 
C. and William Egan. 

Joseph H. Fargis, for respondents Annie Egan and 
Hugb Eg^. 

O^Bbien, J. — ^We think that the executor has in this 
case the right to appeal. The Code of Civil Procedure 
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provides (sees. 1294 and 2668) that a " a party aggrieved 
may appeal" These words as applying to executors have 
been construed in several instances by the court; but wo 
have been referred to no ease wherein the refusal of the 
surrogate to admit a will or codicil to probate was in- 
volved. In the authorities cited in the dissenting opinion, 
the question related to the construction to be given to a 
portion of a will which arose after probate and in the 
course of administration, when the obligation resting upon 
d}e executor was purely ministerial and he had no in^ 
terest in the actual distribution made, and, therefore, was 
not " aggrieved " by the decision rendered. A distinc- 
tion, however, is to be observed between directing an 
executor as to the precise manner in which he shall act 
and denying to him the right to act at aU. In the latter 
case he becomes a " party aggrieved," because he is 
charged with the duty of probating the instrument by 
virtue of which he receives his oflSce, and thus he is en- 
titled to appeal from a decree which ousts him from the 
exercise of such functions, and which denies to the bene- 
ficiaries whom he represents the right to receive the prop- 
erty as set forth in the will or codicil. 

This principle was fully recognized in the authority 
relied upon of Bryant v. Thompson (128 N. Y. 435), 
wherein the court defined a party aggrieved as one " hav- 
ing an actual and practical as distinguished from a mere' 
theoretical interest in the controversy," and said : " The 
case of People ex rel. Bumham v. Jones et al. (110 N. Y. 
609), is not contrary to these views. In that case the 
commissioners of the land oflSce, representing the State, 
made a grant of land under water to an individual. Sub- 
sequently the determination of the commissioners * * * 
was reversed by the Supreme Court on certiorari and the 
commissioners appealed to this court, where a motion to 
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dismiss was denied. The order appealed from in that 
case in effect nullified the grant made by the State^ and 
the commissioners, as public ofiScers representing the 
State, were in duty bound to defend the grant against the 
effect of an erroneous decision and so were aggrieved." 
And in Bliss v. Fogg (27 N. Y. Supp. 1053), it was held 
(headnote) that, " where judgment is rendered for de- 
fendants in an action by executors to compel a transfer to 
them of certain property, the executors are parties * ag- 
grieved ^ within Code of Civil Procedure, section 1294." 

In considering similar language in Green v. Blackwell 
(32 N. J. Eq. 768, 772), where the statute there gave an 
appeal to " any person aggrieved," the court said ; "Who- 
ever stands in a cause as the legal representative of in- 
terests which may be injuriously affected by the decree 
made, is, within the meaning of these laws, aggrieved and, 
therefore, may appeal." A codicil is a part of the will. 
It is executed with the same formalities, and the testa- 
mentary disposition sought by it to be made is treated 
and is the same as though the provisions were actually 
incorporated in the body of the will itself. The codicil, 
in factj is a will, and is to be carried out by the executors 
named in the will, and, therefore, the same rul^ appty 
as would apply to rights of parties acquired under a wilL 

Upon the merits, we think this is peculiarly a case 
which should be submitted to a jury for determination. 
The evidence, as we view it> preponderates in favor of the 
oonclusion that the codicil was duly and properly exe- 
cuted, and that the testatrix was of testamentary capacity. 
What is to be kept in mind in every case where the pro- 
bate of a testamentary paper is involved, is whether the 
legal requirements are complied with and whether the 
testator was of sound mind and disposing memory and 
unaffected by undue influence or constraint. Aa will be 
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seen from the opinion of the learned surrogate, he was 
" not satisfied " that the codicil was validly executed, or 
that the testatrix intelligently assented to its execution, 
or that she was free from the restraint or compulsion of 
her husband. It is not attempted to show that the codicil 
was not executed with the statutory formalities, but it is 
claimed that the evidence discloses inability of the testa- 
trix to intelligently and freely assent to the codicil, owing 
to her ill health and the undue influence of her husband. 

The testimony of the subscribing witnesses to the 
codicil — ^the lawyer who prepared it and the family 
physician of the testatrix — shows that every essential ele- 
ment was present in the manner of its execution. They 
testified that she stated she wished the codicil to be made 
giving to her husband the money in the bank, and it was 
so made and read to her and she approved it ; that, though 
she attempted to rise up in bed and sign her name, the 
doctor thought it inadvisable, and so she was supported 
in bed and the attorney held her hand on the p^, and 
thus the mark was made, to which he added the words 
" Elizabeth Stapleton, her mark ;" that she declared it to 
be a codicil to her last will and testament and asked them 
both to sign as witnesses, which they did in her presence 
and in the presence of each other. The physician further 
testified that the testatrix had formerly indicated her 
desire to change her will in this manner and he had atr 
tempted to prepare a paper for her, but learned that it 
was illegal, and told her she should get an attorney, which 
was then done. His testimony is not discredited because 
this discarded paper was not put in evidence. 

Such testimony, showing a desire to make the codicil 
in question and a compliance with the legal requisites, 
which is absolutely unchallenged, goes far to showing that 
the testatrix acted freely and intelligently. And it is 
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supported by the further testimony of the lawyer and the 
physician that she was at the time, in the words of the 
latter, "of sound and disposing mind- and memory and 
understanding,'^ and not "under any restraint or in- 
fluence or duress." On this subject of duress there is 
not a word of testimony to show that the husband exerted 
any xmdue influence. The uncontroverted testimony, 
even of the contestants' own witnesses, is that there had 
never been family disputes ; and the fact that the husband 
was attentive and well disposed towards his wife, and was 
with her constantly during her illness, is what was to be 
expected of him, and is no basis for finding that he exerted 
undue influence. 

The real question thus comes to be whether or not the 
testatrix was physically able to intelligently supplement 
her will by this codicil. It is true that she was, as stated 
by the learned judge writing the prevailing opinion, " on 
her deathbed," but so she was when she executed the will 
itself. Was she on the 18th day of March, the date of 
the codicil, able to make a valid testamentary disposition ? 
Those who were present say that she was ; and these in- 
clude, besides the lawyer and physician, the housekeeper, 
who said " she was all right in her mind and knew what 
she was doing and saying;" adding that after the execu- 
tio^ the testatrix requested her to remove papers scattered 
upon the bed and to give her a drink of water, and there- 
after said she wanted to lie down, as she had been propped 
up in bed. The housekeeper further said, that the day 
before Mrs. Stapleton had given directions as to what 
preparations to make for dinner. 

Another witness said she had seen the testatrix the day 
prior to the making of the codicil and she had mentioned 
that she intended to give the money to her husband ; and 
a boarder in the house testified that the day previous, 
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March 17th, he had talked with her and she was rational, 
and he often had seen and spoken with her about that 
time. Another witness said she called on the testatrix 
on March 23d, and shook hands with her and asked her 
how she felt, and she said she was feeling pretty good but 
she was very weak ; that Mrs. Stapleton then asked about 
her family and she thou^t her of sound mind. Father 
Farrelly, who, from March 1st, had constantly attended 
the testatrix, testified that at times she was flighty, but 
that about the middle of the month he came to the oon- 
clusion that she was going to get better, and that on the 
18th of March he took her confession. As to this we have 
the following questions and answers : " Q. You had 
every , opportunity on that particular day of seeing her 
condition, of observing her condition ? A. Yes. Q. You 
can state positively that she spoke intelligently on that 
day ? A. Oh, yes. Q. Heard her confess intelligently ? 
A. Yes." Another priest testified that at times during 
March his oonclusion was her mind was wandering, but 
she also during that month spoke to him intelligently. A 
nieoe of the testatrix testified that either on the 19th or 
else on the 26th she called on her aunt but had not seen 
her previously for a year, and her aunt did not know her. 
And another niece testified that she saw her aunt on 
March 12th, and the latter asked her irrational questions. 
The contestants also called one of the residuary legatees, 
who testified that he was in the habit of visiting his aunt 
during her last illness; but he was not asked how she was 
at such times. 

It will be seen that the testimony of all the contestants* 
witnesses, regarding the irrational condition of the testa- 
tor at the times mentioned by them, is not inconsistent 
with the testimony of the proponent's witnesses that on 
the 18th of March, when the codicil was duly executed, 
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«he was of sound mind and disposing memory. On the 
other hand, to refuse probate to the codicil is to impeach 
the statements of the subscribing witnesses, a physician 
and lawyer. The testimony of the two nieces, that when 
they called their aunt did not appear rational, is explained 
by the priesta who called often during the month, and 
who testify that sometimes she was "flighty," although 
at other times perfectly intelligent That she was of 
sound mind on the 18th and able to make a valid disposi- 
tion of her property as testified by those present at thq 
time is oorroborated by the statement of Father Farrelly 
diat about the middle of the month he thought she was 
going to get better, and that on the 19th, the day follow- 
ing the execution, he took her confession. And it is also 
corroborated by all the other disinterested witnesses who 
called about this time and conversed with the testatrix. 
Furthermore^ according to the housekeeper, who was with 
Mrs. Stapleton constantly, she did not become actually 
unconscious until two days before her death, which oo- 
cured March 31, nearly two weeks after the execution of 
tho codicil. 

From this summary of the evidence we think it is dear 
that this case, as stated, is one requiring that the question 
of the testamentary capacity of the decedent should be 
determined by a jury. That part of the decree, there- 
foTB, from which this appeal is taken should be reversed 
and a trial ordered before a jury, with oosts to the appel- 
lant to abide event 

Van Beunt^ P. J., and Patterson, J., concur. 

Lauobtliit J. (dissenting) — The decree admitted the 
will to probate, but adjudged that the codicil was null and 
void upon the ground that at the time of its execution 
ike testatrix "had not sufficient mental capacity to exe- 
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cute the same," and " was not free from restraint or com- 
pulsion of her husband, Patrick Stapleton." 

The appellant, Stapleton, was the husband of the testa- 
trix, and he alone was benefited by the codicil. He was 
duly cited on the probate proceedings, but failed to ap- 
pear, 'and as to him the decree was entered by default 
The appellant, O'Leary, is one of the executors of the will, 
and it was probated on his application. Father Boyle, 
the testatrix's parish priest, was the other executor, and 
he appeared in the proceeding, but has not appealed. The 
will consisted of thirteen clauses or paragraphs apart from 
that in which the executors are appointed. The first 
eleven clauses directed the payment of her debts and 
funeral expenses and the sale of the house and lot where 
she resided, and of which she died seized, and gave 
legacies aggregating $6,600, together with two specific be- 
quests, one of her life insurance and the other of another 
lot and improvements within the city of New York. By 
the twelfth clause she gave, devised and bequeathed the 
rest, residue and remainder of her property to the 
children of her deceased sister, Mary Egan, share and 
share alika By the thirteenth clause she declared that 
she made no mention of her husband in her will, " becausel 
he is already well provided for with this world's goods 
to need anything from me." The will was executed on 
the 26th day of February, 1899. The codicil was exe- 
cuted on the 18th day of March, 1899. It expressly re- 
voked the twelfth and thirteenth clauses of the will, and 
further provided as follows: 

" I give, devise and bequeath to my beloved husband, 
Patrick Stapleton, all the moneys deposited to my credit 
ir the Harlem Savings Bank, One Hundred and Twenty- 
fourth street and Third avenue, New York city, all the 
moneys deposited in the Emigrant Industrial Savings 
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Bank, No. 51 Chambers street, New York, and all the 
moneys deposited in the Bank for Savings to my credit, 
Twenty-fourth street and Third avenue, New York city. 
And I do hereby further give, devise and bequeath all 
the rest, residue and remainder of my estate, both real 
and personal, to my said husband for himself, his heirs 
and assigns forever, with the exception of my piano, 
which I give to Maria Clair." 

At the outset, the respondents challenge the right of 
the appellants or either of them to appeal from this de- 
cree, and this is the first question to be considered. The 
appellant, O'Leaiy, takes nothing under the will or 
codicil, except his appointment as executor, which has 
been confirmed by the decree. It is, therefore^ contended, 
and seems clear to us, that he is not aggrieved by that part 
of the decree which declines probate to the codicil within 
the fair intent and meaning of the provision of the Code 
authorizing such an appeal by an aggrieved party. Code 
Oiv. Pro., sees. 1294, 2568 ; Matter of Hodgman, 11 App. 
Div. 344, afPd 161 K Y. 627; Matter of Coe, 55 App. 
Div. 270 ; Bryant i?. Thompson, 128 N. Y. 426 ; Matter 
of Hodgman, 140 N. Y. 421. 

* The appellant, Stapleton, being the. sole party bene- 
fited by the codicil is manifestly the " party aggrieved " 
by that portion af the. decree from which the appeal is 
taken. The record, however, fails to show that he ap- 
peared in the probate proceeding, and as to him the decree 
seems to have been " rendered or made upon his default" 
The court is, therefore, without jurisdiction to hear the 
appeal- Code Civ. Pro., sees. 1294 and 2568 ; Matter of 
Peekamose Fishing Club, 151 N. Y. 511 ; Innes v. Pur- 
cell, 58 N. Y. 388; Flake v. Van Wagenen, 54 N. Y. 25; 
McMahon v. Rauhr, 47 N. Y. 67, 72. 
Vol 83—8 
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It follows that both appeals should be dismissed, with 
separate bills of costs, one to the respondents, Annie Bgan 
and Hugh Egan, and one to the special guardian of the 
infant respondents, payable by the appellants personally. 

If, however, we are to consider the merits of the ap- 
peals, I think we should arrive at the same conclusion, 
except that the decree should be affirmed, with such 
separate bills of costs to the respondent^ instead of being 
dismissed. 

The beneficiaries under the twelfth clause of the will 
answered the petition for the probate of the will and 
codicil and objected to the probate of the codicil. Ko 
objection was made to the probate of the will. Its pro- 
visions and the circumstances attending its execution are 
material, therefore, only so far as they have a bearing on 
the contest over the codicil. 

An examination of the merits requires a review of the 
facts. On sudi an appeal this court has the same power 
to decide questions of fact which the surrogate had, and 
it may receive further testimony or documentary evidence 
or appoint a referee, and may, if necessary or proper, 
direct a jury trial of the material questions of fact Code 
Civil Procedure, sees. 2586, 2587, 2588. We have not 
been requested, however, to receive further testimony or 
evidence, nor has it been suggested that the facts could be 
changed upon a new trial, the proper consideration of 
the appeal, therefore, requires an expression of the in- 
dividual judgment of each member of the court upon the 
question as to whether the evidence shows that the testa- 
trix was competent to make the codicil and that it was 
her free voluntary act, or whether it shows that she was 
either incompetent or was unduly influenced by her hus- 
band. A careful examination and consideration of the 
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evidenoe canTinces me that the learned aurrqgate has 
poroperly decided the f aeteu 

The amount or value of Ifhe estate does not appear, but 
the value of the house and lot where the testatrix resided, 
aocording to the witness Sullivan, who drew the codicil, 
was $17^500. The testatrix died on the 31st day of 
March, 1899, or thirteen days after the exeonitiojQ of the 
codicil. On the 12th day of February preceding her 
death, aooording to the evidence of the appellant, O'Leary, 
who was her family physician, the teatatriz .became HI, 
a&d was from that tLme on confined to her bed. She was 
upwards of 46 years of age, weighed from 175 to 195 
pounds, of ordinary intelligence, able to write, of a talka- 
tive disposition, and for something like thirteen years or 
more she had been engaged in the dry goods buainess on 
her own aooouut Her ailment was cirrhosis of the liver. 
At first she could take little solid food, but was confined 
to a liquid diet early in her illness. Her heart .action 
was affected at times., causing a shortness of breath. She 
ceased to be talkative .and became dozy, gradually grow- 
ing worse, and was unconscious for about two days before 
her death. About three week% before her death she ceased 
to order supplies for her house or to retain charge of her 
moneys. Her husband was or had been a polioeman. Her 
Jiving apartments were on the seccmd fiour over her store 
in the building ISsTo. 476 Brook avenue, which was owned 
by her. Her houshold consisted of her husband, her 
•cousin Julia Minton, who was her housekeeper, a boy 
•uamed Josej^ Olarenoe, known as William Stapleton, and 
John Clare, a boarder. During her illness she had a 
nurse, Mrs. Peeta Of these Julia Minton and John 
•Clare only were called as witnesses. Henry W. Bates, 
Esq., acted as legal adviser for the testatrix. She had 
employed him to draw her will and informed him how 
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she de&ired to leave her property, and the will was ready 
about a month before it was executed. The delay in its 
execution was owing to her absence from the city. After 
her return, and on February Oth, she called at her attor- 
ney's c^ce and obtained her bank books whidi she had 
left with him. On this occasion, according to the testi- 
mony of Miss Qirvin, a stenograjdier employed by Mr. 
Bates, she walked to the car with the testatrix at the lat- 
ter^s request, and the testatrix inquired of her concerning 
the will, and particularly about the provision concerning 
her husband, stating that her husband received a pension 
from the police department, but squandered it in a policy 
shop. 

At the time of the execution of the will, on the 20tii 
of February, the husband was present and heard Mr. 
Bates carefully read and explain the will to the testatrix. 
On hearing the provisions of the will the husband asked: 
" Where do I come in ?" to which the testatrix replied : 
"You are taken care of all right" Mr. Bates, Miss 
Girvin and the husband were the subscribing witnesses 
to the will. 

The alleged codicil was executed twenty days after the 
execution of the will. Although the testatrix knew how 
to write and had signed her name to the will, it is con- 
ceded that she did not write her name to the codicil, btit 
it is claimed that she executed it by making her mark. 
At the time of the execution of the codicil it appears that 
she made an attempt to sit up and sign her name, but 
was so weak that she was unable to do either. She was 
then upon her deathbed. Her limbs for some time had 
been swollen by her disease, and she had virtually ceased 
to talk except in answer to questions. It was shown that 
at times, both prior and subsequent thereto, she was ir- 
rational. The testimony of her niece, a disinterested 
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vritnesSy showed that on the 12th of March the testatrix 
inquired about the health of a number of her relativB» 
who had been dead for years^ and that the appellant^ 
Stapleton^ told the witness on this occasion that the testa- 
trix had been that waj all along; that the testatrix was 
dozing and did not seem to understand what was said 
to her, and said to a cousin of the witness in her presence 
that the witness had been there that morning and taken 
her to church. Another disinterested niece of the testa^ 
trix testified that she visited her on the 19th or 26th of 
March and found her dozing and wandering in her mind 
during 1iie two hours the witness remained ; that at first 
the testatrix mistook her for a cousin of the witness, but 
that just as the witness was leaving she called her by 
name and gave her some pictures to take home, which was 
apparently the only rational conversation she held during 
that time. 

The testimony of Father Boyle, and Father Farrelly, 
his assistant, is entirely consistent with her inoom- 
pentency at the time of the execution of the codicil. 
Their testimony indicates that at times she was rational 
and that at times her memory was gone and she was iiv 
rational. On the 19th of MarA Father Farrelly admin- 
istered to her the rites of the church, and in his opinion 
she was then of sufficient mind to understand these reli- 
gious ministrations ; but the fact that a woman critically 
ill is able to comprehend that she is facing death falls far 
short of establishing that she was of sufficient mind, 
memory and disposition to think of her terrestrial affairs 
sufficiently to make a valid disposition of her property. 

The direct evidence as to what transpired at the time 
the codicil was executed is very conflicting, and the witr 
nesses have so contradicted themselves as to seriously dis- 
credit their testimony. I recognize the rule that relatives 
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har^e a right, without being charged with duress or nndud 
influence, to call attention to their claims upon the bounty 
of a person about to make a will ; but in the ease at bar 
I am impressed with the belief, from reading and 
weighing the testimony, that the husband unduly in- 
fluenced his dying wife to make this codicil contrary to 
her wish and intent at a time when she was not of sound 
and disposing mind and memory. It is significant that 
he defaulted on the probate proceedings and did not take 
the stand as a witness. It was competent for him to 
deny that he manifested displeasure at the will as orig- 
inally made and executed. Conoededly the testatrix was 
then competent and far stronger, both mentally and phy- 
sically, than at the time of the execution of the codicil, yet 
his complaint that he was receiving nothing under the 
will had no effect on her mind at that time. It was 
competent for him to deny his admission to the niece on 
the 12th of March that the testatrix had been in that 
flighty, irrational condition all along during her illneea 
It was also competent for him to show that he was not 
properly provided for, was not receiving a pension, and 
had not squandered it by playing policy, as stated by the 
testatrix. Yet he has not denied any of these things. 

The appellant, O'Leary, first testified that at the be- 
ginning of her illness the testatrix asked him to draw a 
paper giving her money in the banks to her husband, but 
he subsequently altered his testimony and fixed the time 
after the execution of the will. He says she told him she 
had made a will and left her husband out and she wanted 
to right the wrong, and that he drew a paper to that effect^ 
whidi she signed. The paper was not produced. He 
also says that he ascertained from his brother on the day 
of the execution of the codicil that this paper would not 
be effectual for the purpose intended, and advised the 
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testatrix to that effect^ whereupon she summoned her hufl- 
hand^ who suggested that they get a lawyer^ and that at 
the request of the testatrix the husband went out^ and 
within fifteen or twenty minutes came back with Lawyer 
Sullivan; that he was present during the attorney's talk 
with her, and did not hear her give the latter the names 
of the banks, but he subsequently changed his testimony 
and said the lawyer talked with her privately; that the 
husband was in and out and was present when the codicil 
was finally read to the testatrix and executed. He also 
says that Mrs. Minton, the housekeeper, was present and 
propped the testatrix up with a pillow at the time the 
lawyer had her make her mark, but this Mrs. Minton 
denies. 

The attorney who drew the codicil first testified that 
pursuant to a message left at his house he called on the 
testatrix between 11 and 12 o'clock on the evening of 
the 17th of March ; that he had done some criminal busi- 
ness for her relatives at her request, but he knew that Mr. 
Bates was her attorney; that the testatrix told him that 
her husband had earned the money and she had taken 
care of it for him and she wanted to diange her will ; that 
he read the will and handed it back to her, because he 
wished the doctor to be present at the time of the execu- 
tion of the codicil and made an appointment for the next 
day ; that he came pursuant to that appointment, and not, 
as claimed by Dr. Sullivan, on the simimons of the hus- 
band ; that he drew the codicil in the kitchen ; that the 
testatrix told him she desired her husband to have the 
property disposed of by the twelfUi and thirteenth clauses 
of the will, and that after he drew the codicil he read it to 
her. At first he testified that he conferred with nobody 
before going to the testatrix's room, but later he said that 
he saw the appellant, Stapleton, in the kitchen and told 



Digiti 



zed by Google 



40 CIVIL PROCEDURE REPORTS. 

In the Matter of Eliza SUpleton. 

him to keep out of the room where testatrix was; that 
after hie interview with the testatrix, when he went to 
the kitchen to draw the codicil, Stapleton was there and 
brought the ink. After he had been repeatedly asked to 
state all the conversation between him and the testatrix, 
and had failed, to show where he got the names of the 
banks which he inserted in the codicil, he finally testified 
that he got them from the testatrix and located them from 
memory. When asked to repeat the whole conyersation 
again he then first revealed the fact that this was his 
third visit to the testatrix, and that he had called to see 
her about a week or ten days before pursuant to word 
left at his house, by whom he did not know; and says that 
.on that occasion she told him she wanted her will changed 
so as to give the balance to her husband, but that she 
could not get the will' herself, and he departed on the 
understanding that he would call when sent for. 

It appears from the testimony of this attorney that he 
vollmteered the information to the testatrix that there 
would be a surplus out of the premises where die lived 
after paying the legacies which she had provided for in 
the will and that she thereupon informed him that she 
wanted her husband to have that also. When asked if 
she was strong enough to sign her name he says that he 
did not know she could write, although, according to his 
his evidence, he had the will before him signed by her. 

I regard it as quite significant that the husband per-» 
sisted in being in the room when the codicil vms read and 
executed after he had been advised by the attorney to re^ 
main out There is no rational explanation for a change 
of intention on the part of the testatrix between the time 
of the ex^ution of her will and codicil. There appeared 
to have been no change in her relations with her nieces 
for whom she provided in the- twelfth clause of the vrill. 
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Nor does it appear that there was any change in her rela- 
tions with her husband or in his financial affairs. It was 
not shown, or attempted to be shown, that the husband 
eam^d the money which was deposited in these banks as 
stbted by her, according to the testimony of some of the 
witnesses. Nor Was it shown that she authorized the 
summoning of attorney Sullivan on either the first or 
second occasion. 

The evidence in this case covers more than 100 pages 
of the printed record and I have not attempted to digest 
it all. I have called attention in a general way to that 
which I deem probable, and which to my mind satisr 
factorily indicates and justifies the inference that the 
codicil was not the free act of a competent testatrix. I 
therefore see no occasion for ordering a jury trial, and if 
the merits are" to be considered I favor affirmance with 
separate bills of costs to the respondents as indicated. 



LOUIS SACHS ET AL., PLAINTIFFS, v. AMEKI- 
CAN SURETY COMPANY OF NEW YORK, DE- 
FENDANT* 

SUPBBMB COUBT APPELLANTS DIVISION FlBST Db- 

PAETMBNT MaBCH, 1902. 

§ 1915. 

Oonatruction of band. Mecuture of damage for hreaoh. 

A bond construed and held that it was given as security for the 
' faithful performance of a contract by the obligor to erect a 

building upon property conveyed to hijn by the plaintiffs. 
A parcel of real estate was conveyed by the plaintiffs to the obligor 

at a purchase price of $100,000, to be paid by assuming as 
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existing mortgagie of $120,000 and giving a pur^aae-moB^ 
mortgage for $70,000, its actual value being but $160,000, and 
the plaintiffs being, therefore, entitled to receive a profit of 
$30,000. The obligor contracted to erect upon the premises 
a building and the plaintiffs agreed to advance $100,000 as a 
building loan, to be secured by a further mortgage. The obligor 
wholly failed to erect the building, the purchase-money mort- 
gage was foreclosed, and resulted in a deficiency of upwards 
of $50,000. In an action on the bond the plaintiffs offered to 
prove that if the building had been erected the property would 
have been worth $400,000 at the time of the completion and at 
least that sum ever since. Held that such evidence was com- 
petent and was erroneously excluded. 

Held, further, that had the evidence been received it would have 
shown beyond peradventure that the plaintiffs would not only 
have secured their profit of $30,000, but would have suffered 
no additional loss upon their purchase-money mortgage; that 
they would thus have reaped the full profit contemplated in 
the transaction; that the loss occasioned by the breach of con- 
tract to ccHnplete constituted the measure of damage; and that 
the surety upon the bond was liable for its full amount^ which 
was less than the amount of such loss. 

The surety having caused the evidence of value if the building had 
been erected to be erroneously excluded, is justly chargeable 
with the consequences and is precluded from insisting that the 
judgment against it is unsupported by evidence. 

Where the condition of a bond is for the performance of an act and 
not the payment of money, a recovery is limited to the amount 
of the penalty, and interest runs only from the judgment. 
(Decided May, 1902.) 

Motion for a new trial on exceptions directed to be 
heard at the Appellate Division in the first instance. 

Oeorge W. Wickersham, for plaintiffs. 
Charles DeHart Brower, for defendant 

Hatch^ J. — This action was brought to recover the 
sum of $25,000 and interest, the amount of a bond duly 
executed by the defendant and one Lewis Hay, against 
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T^hom the complaint iras dismissed^ it appearing that he 
had beeome a bankrupt since the commencement of this 
action. 

There are practically no disputed questions of fact^ 
defendant calling no witnesses. The bond in suit arose 
out of a contract of sale entered into between the parties 
on July 1, 189T, by the terms of which plaintiffs agreed 
to sell and Hay to buy certain premises situated on Broad- 
way, in the city of New York. The purchase price was 
$190,000, to be paid by Hay assuming a first mortgage 
for $120,000, and giving a purchase money mortgage for 
the $70,000 balance. It was further agreed by the terms 
of this contract that Hay should erect upon the premises 
a fireproof building in accordance with certain plans and 
specifications to be made, and which should meet the^ ap- 
proval of the plaintiffs, and be based upon certain sketches 
then in existence. The plaintiffs, upon their part, agreed 
to advance the sum of $100,000 to Hay as a building loan, 
payable in installments as the work progressed. In the 
event of the contract being assigned it was provided that, 
in addition to having the bonds and mortgages of the 
owner of the said premises for $70,000 and $100,000, 
respectively, plaintiffs were to have the personal bonds 
and obligations of Hay for said sums. Hay further 
agreed " at or before the delivery of the deed of said 
premises to furnish at his own expense a bond of the 
American Surety Company, suc^ company to be approved 
by the parties of the first part (the plaintiffs), guarantee- 
ing to the parties of the first part the faithful performance 
by the party of the second part (Hay) of all the terms of 
this contract, and agreeing to hold the party of the first 
part harmless from any damages resulting to liem from 
any breach thereof to the extent of $25,000." Title to 
the premises was to be closed on July 9, 1897, and upon 
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that day the contract in question was assigned by Hay 
to one Jackson, and as part of the same transaction 
plaintiffs' deed to Jackson^ Jackson's and Hay's bonds^ 
and the purchase money mortgage were delivered and 
executed. Before this transaction^ howeyer, the bond in 
suit was delivered. This bond was for the penal sum of 
$25^000, and was upon the condition that ^^ if the said 
J. Lewis Hay shall, within the time in said agreement 
required, to wit^ on or before February 1, 1898, erect and 
complete such building upon the premises in the manner 
and as required, * * * then this obligation shall be 
void; otherwise it shall be and remain in full force and 
effect" This condition of the bond was wholly unful- 
filled^ no building being erected upon the premisesw The 
interest on the $120,000 not being paid, a foreclosure 
action was commenced, and to protect themselves the 
plaintiffs paid the interest, procured a person who took 
an assignment thereof and had the foreclosure suit dis- 
oontinued. The interest on the $70,000 mortgage being 
due and unpaid, this mortgage was foreclosed and a de- 
ficiency judgment recovered against Hay for the sum of 
of $51,469.44, upon which execution was issued and re- 
turned wholly unsatisfied. 

The pcHnt in controversy seems to be the construction 
of the contract of suretyship given by the defendant and 
the measure of damagee to be applied, if it be found that 
ikere has been a breach of its conditions. A contract of 
suretyship is to be construed in accordance with the same 
rule that applies to the interpretation of any other written 
instrument The limitation of liability is not upon the 
interpretation, but in application of the contract after 
interpretation, when the rule of strictissima juris appliesw 
Smith V. MoUeson, 148 N. Y. 241. If there be am- 
biguity in the contract, it is construed in favor of the 
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person who lias accepted it and expects to take benefit 
under it. Gamble v, Cuneo, 21 App. Div. 413, Aff'd 162 
N. Y. 634. In arriving at the correct construction of 
sudi a contract it is always permissible to take into con- 
sideration the circumstances and surroundings of the 
parties at the time when the contract was made, and such 
construction will be given to it as will carry out the evi- 
dent intent of the parties to the instrument. 

In the present case it seems clear that the parties to the 
contract of purchase and sale, contemplated that the 
erection, of a building of the character described' in ,the 
contract, upon the lands so purchased and sold, would so 
far increase the value of the whole property that it would 
furnish an abundant security for the mortgages thereon 
and also for the sum to be advanced in the erection of .the 
building. It is also evident that unless a. building, was 
construed on the premises the land inself was an inade- 
quate security for the payment of the mortgages, and, :as 
it was vacant property, no revenue would be derived there- 
from suflScient to meet the fixed charges resting upon it 
on the oonsummatidn of the sale. It seems fairly in- 
ferable, therefore, that what the plaintiffs desired was 
security for the faithful performance of the contract in 
the erection of the buildings as by such course only could 
plaintiffs' purchase money mortgage be adequately secured. 
This, therefore, it seems to us, was the main purpose in 
procuring the bond of the defendant 

We agree with the contention of the appellant that the 
bond was not given to secure the payment of the purchase 
price of the premises. There was no need of it for such 
purpose, as the purchase price was, by the terms of the 
contract of sale, paid by the assumption of the $120,000 
mortgage then resting upon it and the execution and de- 
livery of the bond and mortgage of Hay for the remainder 
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of llie purchase price; and such agreement Traa furtlieT. 
carried out by the obligation assumed by Jackson, Hay's 
assignee, under tie contract; so that by the terms of the 
contract and the acts of the parties there was nothing to 
secure in this respect, as the whole was completely per- 
formed and ceased to be in any sense executory. Re- 
specting that portion of the contract which provided for 
the erection of the building and the advance of tine 
$100,000 as a building loan, it was in its entirety solely 
executory. It is clear that the bond was not security for 
the advance of the building loan by the plaintiffs of the 
$100,000, Neither Hay nor his assignee, Jackson, was 
bound to avail himself of the provisions of the contract 
in this regard. Either one or both oould use their own 
money for that purpose, or procure a loan elsewhere, or 
adopt any other means to raise the money. The plain- 
tiffs were only bound to furnish this money in the event 
that Hay or Jackson required it; consequently the in- 
strument cannot be construed as relating to such subject 
or as requiring Hay to demand the money of the plain- 
tiffs. It is evident, therefore, that the real subjectr 
matter which the plaintiffs desired was security for the 
erection of the building. Such are the terms of the in- 
strument sued upon, and such is the clear inference to he 
derived from the circumstances and surroundings, the 
terms of the contract, and the acts of the parties there- 
under. The case presents, therefore, a coneurrenoe of 
rules by whiA the contract is to be interpreted, and r^ 
suits in construing it as imposing upon Hay an obligation 
to erect the building in accordance with the terms of the 
contract. It is conceded that in this respect the contract 
was wholly unperformed, as no building was erected upon 
the premises. Therefore, there was a breach of the con- 
ditions of the bond, and the only remaining question re- 
lates to the measure of damages to be applied. 
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The learned trial court took the view that the measure 
of damages became £xed upon the failure to oonstruct the 
buildings that the proximate result flowing therefrom was 
the impairment of the purchase-money mortgage taken 
by the plaintiffs, and, inasmuch as upon the foreclosure a 
defidenqy judgment was rendered for $51,000, such siun 
furnished the measure of the plaintiffs' loss by reason of 
the breach. Whether, under die circumstances, as de- 
veloped upon the trial, the evidence, which was r^arded 
by the court as sufficient to establish the damage, author- 
ized this rule sis a measure of damages, need not now be 
either asserted or denied,as other considerations show 
clearly that the plaintiffs are entitled to recover the whole 
amount of the penalty of the bond. 

The purchase price of the property was $190,000. 
Its actual value seems to have been but $160,000, and the 
plaintiffs, by virtue of their contract, were entitled to 
receive a profit of $30,000. Assuming that the contract 
has been carried out with fidelity, it appears that the 
whole amoimt of incumbrances thereon would have been 
$290,000. This sum includes the mortgages, the pur- 
chase price, and the $100,000 building loan. It is quite 
possible that to this sum there might have been added 
architect's fees and other expenses, which would make a 
grand total approximating $300,000. 

The plaintiffs offered to prove upon the trial that if 
the building had been erected upon the premises in accord- 
ance widi the terms of the contract the property would 
have been worth $400,000 at the time of completion, and 
at least that sum ever since. The defendant objected to 
this testimony, and, upon its objection, die court excluded 
it Had it been received it would Have been Aown be- 
yond peradventure diat die plaintiffs would not only have 
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secured their profit of $30,000, but would have suffered 
no additional loss upon their purchase money mortgage. 
Thus they would have reaped the full benefit of the con- 
tract which they made and to which they were entitled, 
but for the breach of the contract for performance of 
whidi this bond stood sponsor. Under such circumstances^ 
the loss oocasioned would furnish the measure of damage 
within the principle laid down in Kidd v. McCormick, 
83 K T. 891. 

In making disposition of this case we are authorized 
to assume that it would have been established, had this 
evidence been received, that the contract, if fulfilled, 
would have produced a property worth at least $400,000. 
This would furnish an equity over and above all incum- 
brances and expenses of $100,000, which would have be- 
longed either to Hay or Jackson, or both. The defend- 
ant, having hy objection caused this evidence to be erron- 
eously excluded, is justly chargeable with the conse- 
quences, and is precluded from insisting that the ju(^ 
ment be reversed because there is no evidence to support 
it 2 Enc Plead. & Practice, 528. The evidence was 
competent Germain v. Patterson, 46 Barb. 12. 

The defendant insists that it only stood a surety for 
Hay's performance of the contract, and that by reason 
of his assignment to Jackson and the consent thereto by 
the defendant became released. There are two answers 
to this contention. First, no such defense was pleaded ; 
and, second, the obligation assumed by Hay was not per- 
sonal, but could be performed by anyone else for him. 
The contract contemplated that it might be assigned, and 
was so in fact, but by such assignment Hay was not re- 
leased from performance; on the contrary, he was held 
to the terms of the contract which he assumed. There are, 
tlierefore,no facts upon which a release could be predicted. 
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The court awarded a recovery of interest upon the sums 
secured by the bond. In this we think it was in error. The 
condition of this bond was for the performance of an act, 
and not the payment of money. Under such circumstances 
a recovery is limited to the amount of the penalty, and in- 
terest only runs from the judgment (Folhemus Printing Co. 
V. Hallenbeck, 46 App. Div. 663). Sloan v, Baird (162 
X. Y. 327) has no application. That was an executory 
contract for the sale of land. The bond in the present case 
is subject to the provisions of section 1916 of the Code of 
Civil Procedure, and furnishes the rule respecting the award 
of interest in contracts of this character. 

It follows that the exceptions should be overruled and 
judgment directed in favor of the plaintiff for the amount 
of the penalty of the bond, without interest prior to the 
direction of the verdict. No costs in this court awarded to 
either party. 

All concur. 

Note on Section 1915, Code Citnl Procedure— When Intereai ie 
Calculahle. — ^Where the breach is conditioned upon an act, no interest 
can be calculated. But if the bond is conditioned for the payment 
of money only, interest may be calculated. (Polhemus Printing 
Company v. Hallenbeck, 46 App. Div. 607.) 

Interest in the former case, however, runs only from the judgment. 
(Sachs V. American Surety Company, 76 K. Y. Supp. 339; S. C. 72 
App. Diy, 66.) 
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EMMA J. RICHARDSON AND BENJAMIN NICOLL, 
AS ADMINISTRATORS, 4c., OF JOSEPH RICHARD- 
SON, DECEASED, APPELLANTS, v. EMILY EM- 
METT, RESPONDENT. 

CouBT OF Appeals — Apbil^ 1902. 
§ 829. 

Evidence, Consiruetum of Beetion 829, Code of CivU Procedure. 

Section 829 of the Ckxie, which excludes evidence by a party of a 
personal transaction with a deceased person, extends, also, to 
the exclusion of evidence from which an inference would neces- 
sarily be drawn of such a transaction. 

When, therefore, for the purpose of establishing a gift from a de* 
ceased person to the defendant of certain securities which he 
had caused to be made out in her name but afterwards used for 
his own purposes, the defendant was permitted to testify, under 
objection, that she, in the meantime, had had possession of them 
at his home, whereupon the referee found that delivery was 
established, such evidence is reversible error. 
{Decided ApHl, 1902.) 

Appeal from a judgment of the Appellate Division, First 
Department, aflBrming a judgment entered upon the report 
of a referee. 

DeLancey Nicoll, for appellants. 

Howard Taylor, for respondent. 

Parker, Ch.J. — This controversy directly involves about 
the sum of $10,000, being the surplus resulting from a sale 
by the Atlantic Trust Company of 200 shares of the capital 
stock of the New York, Lackawanna & Western Railroad 
Company, held by it as security for a loan made to Joseph 
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Bichardson^now deceased^ whose personal representatives these 
plaintiffs are. The defendant, Emmett, claiming to be the 
owner of these shares, demanded such surplus of the Atlantic 
Trust Company, which company, being sued by the plain- 
tiffs for the money, successfully moved the court to substi- 
tute the present defendant in its place as a person claiming 
the fund. 

Upon the trial it appeared that in October, 1882, the New 
York, Lackawanna & Western Railroad Company issued cer- 
tificates of its stock for 350 shares to Joseph Richardson, 
which he paid for and owned. Nearly three years later, and 
on August %1, 1885, Richardson executed a power of attorney, 
in the usual blank form, indorsed on the back of the original 
certificates issued to him, which in form sold and assigned 
to Emily Emmett, this defendant, the shares of stock repre- 
sented by the respective certificates, and appointed John J. 
Owen an attorney in fact to transfer the stock to her on the 
company's books. Owen, acting under these powers, caused 
the old certificates to be canceled and four new certificates 
for 350 shares, dated August 21, 1885, to be made out in 
the name of Emily Emmett. On the day following, these 
certificates were handed to Brayton Ives & Co., who were 
Richardson's stockbrokers, and two or three days later they 
came into Richardson's custody. 

Emily Emmett was a niece of Richardson, and on the 
death of her parents, when she was about 5 years old, she 
went to reside with Richardson and his wife and continued 
to be a member of his household ever after, although he, hav- 
ing married again toward the close of his life, personally 
went out of his own house, and, with his wife, lived in 
another house, leaving his daughter and this defendant and 
another niece to live in the old home, as they had before. 

After the transfer of the stock upon the books of the 
company to Miss Emmett a dividend was declared payable 
on October 1, and for that dividend, as well as for each 
succeeding dividend, a check was made out to her by the 
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company, which she indorsed, and then, accompanied by 
Richardson's daughter, went regularly every quarter to Bray- 
ton Ives ft Co., Richardson's stockbrokers, and delivered to 
them such checks, who thereupon, in every instance, 
credited the checks to Joseph Richardson's account. 

November 11, 1890, Richardson filled up the power of 
attorney on the back of each certificate, signing at the 
end thereof the name ^'E. Emmett," which he caused to be 
witnessed by two witnesses, and on the same day these cer- 
tificates of stock were surrendered to the railroad company, 
which issued new certificates of stock for 350 shares in the 
name of Mauriac ft Bishop, who were then Richardson's 
stockbrokers, which shares were delivered to and held by 
them as security for his currrent indebtedness to them. 

When the next dividend fell due Miss Emmett was in- 
formed, when she apppeared at the office of the company, 
that there was no dividend for her. Thereupon she told 
Miss Richardson, who informed her father about it. He 
said it was all right and that he would give Miss Enmiett 
a note to go and get her dividend, and she says he did write 
her a letter, which was taken to the Lackawanna Railroad 
Company's office, requesting the company to pay the divi- 
dend due January 1, 1891, to her, which it did, and the 
testimony was to the effect that this course of business was 
followed on each subsequent quarterly period down to and 
including the dividend of April, 1892. 

May 6, 1892, Mauriac ft Bishop indorsed the certifi- 
cates standing in their name and surrendered them to the 
railroad company, which thereupon issued new certificates 
in the name of Emily Emmett. These new certificates, on 
or about the date of their issue, were again indorsed by 
Joseph Richardson but in the name of 'TE. Emmett," which 
he signed to the power of attorney on the back, and these cer- 
tificates thus indorsed in blank were handed over to Mauriac 
ft Bishop as security for Richardson's account. 

In May, 1894, two of these certificates for 100 shares each 
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were lodged by Biehardaon with the Atlantic Trust Company 
as collateral Becnrity for a loan, and after his death the 
stock was sold to settle the balance remaining impaid on the 
loan, resulting in the surplus now the subject of controversy. 

The learned referee found, in a short form of decision, 
that the defendant was entitled to recover, and judgment 
wafi entered accordingly, which was subsequently unani- 
mously aflOrmed at the Appellate Division, and the only 
questions presented on this review are appellants' excep- 
tions taken to the admission and rejection of testimony. 

The defendant, while on the witness stand, was shown 
four stock certificates representing the 350 shares which 
were issued in the name of Emily Emmett by the direction 
of Richardson, and attention being particularly called to 
the date of their issue, August 21, 1885, and the date of 
the cancellation marks running from November 12 to No- 
vember 22, 1890, the witness was asked : **Were those certifi- 
cates at any time between those two dates (August, 1885, 
and November, 1890) in your possession ?*' Plaintiffs ob- 
jected to the question as incompetent under section 829 of 
the Code, the objection being stated in full. But the objec- 
tion was overruled and an exception taken, whereupon the 
defendant answered: **Yes, sir.'* The witness was again 
asked: "About what date were they in your possession y* 
This was followed by the same objection, ruling and excep- 
tion, and the answer was : "About the autumn of 1885. Q. 
Where?'' The same objection, ruling and exception fol- 
lowed, and the witness answered : "110 East Houston street,'* 
which was Bichardson's home and where the defendant also 
resided. 

This ruling of the learned referee is said to have been 
based upon the decision of this court in Simmons v. Havens 
(101 N. Y. 427), and is claimed to be fully justified by it, 
although it is quite apparent that very different use was made 
of the evidence in the case under consideration than the 
court thought possible in the Simmons case. In the latter 
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case the theory of plaintiff's action was that her mother 
had conveyed to her the real estate upon which both of them 
resided, and that, subsequently, her mother, becoming angry, 
had taken the deed from the bureau drawer where it was 
kept and destroyed it, and conveyed the real estate to her 
brother. During the trial plaintiff, being on the witness 
stand, testified without objection that Havens ^^rought the 
deed to the house and threw it in her mother's lap, and, 
says he : 'There's Helen's (the witness') deed, and Mr. Lam- 
port will be down ♦ ♦ ♦ and take the acknowledge- 
ment.' She asked him if lie had read the deed, and he said 
he had, that he felt interested who should have the premises 
back of him, and he had read the deed and it was all right. 
I did not read the deed then; I saw it in mother's possession 
and his." Then came the question which was considered 
by the court: 

'^8 it the same paper that subsequently came into your 
possession and which you read ?" Defendant objected to the 
evidence, but it was received and an exception taken. ''A. 
Yes, sir. Q. And the same paper you exhibited to Simmons 
and John Thompson? A. Yes, sir." When this court 
came to a consideration of the question presented by the 
foregoing exception, it had already, and after a careful 
review of the testimony, reached the conclusion that the 
judgment in favor of the plaintiff should be sustained, and 
the question actually presented was whether this ruling, 
under the circumstances, required a reversal of the judgment, 
and the reasoning of the court in effect was that no harm 
had resulted from permitting the witness to state that the 
deed was in her possession because, as the court said: ''She 
was not asked, and did not state, from whom she received 
the deed. ♦ ♦ ♦ The plaintiff might have received the 
deed from some third person." The theory of the court was 
that no harm was done, and, therefore, the judgment should 
not be reversed, not that the testimony was competent either 
to prove or to contribute toward establishing the fact of 
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delivery. Such a holding, had it been made, would have 
seriously impaired the usefulness of section 829 of the Code, 
but it was neither made nor was it intended, for the argu- 
ment, all of which I have quoted tended to show merely that 
no harm had resulted, and hence that a judgment right on 
the merits should not be interfered with. 

That such evidence is not competent proof to establish the 
fact of delivery appears from the later case of Clift v. Moses 
(112 N. Y. 426) in which case it was important for the 
defendant to show the delivery of the notes to him — ^just as in 
this case it was necessary in order to make out a gift to show 
a delivery of the stock certificates to Miss Emmett — ^and these 
questions were asked of Moses: '^ave you ever had the 
notes in suit in your possession?^* *T)id you see the notes 
in suit in November or December, 1875?" "Did you see 
the notes in the possession of your wife when Mr. Pardee 
was not present, or in your wife's hands when Mr. Pardee 
was not present?*' These questions were objected to and 
excluded under section 829 of the Code, and this court, in 
an opinion in support of this position by Judge Andrews, 
said: "The primary question is whether the evidence sought 
to be elicited by the questions put to Moses, touching the 
possession of the notes prior to Pardee's death, was evidence 
concerning a personal transaction between the witness and 
Pardee. The evidence was very material upon the issue of 
payment. If the notes were in the possession of Moses prior 
to Pardee's death, the presumption of payment would be 
very strong, and if he saw them in the possession of his wife 
in 1875 or 1876, or subsequently during Pardee's lifetime, 
it would be a strong circumstance in corroboration of her 
testimony. The questions do not on their face call for a 
disclosure of a personal transaction of the witness with Par- 
dee; and if it be the true construction of section 829, 
that a party may be a witness against the representative of 
a deceased party as to any fact which is not a narrative of 
an occurrence between the witness and the deceased, or if any 
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fact may be proved by the Burvivor which doeB not involve 
on its face a direct statement of a transaction or communi- 
cation between himself and the deceased, then the evidence 
of Moses was improperly excluded. But this literal con- 
struction of the section has not been adopted by the courts. 
It has been held with general uniformity that the section 
prohibits not only direct testimony of the survivor that a 
personal transaction did or did not take place, and what 
did or did not occur betweeen the parties, but also every 
attempt by indirection to prove the same thing, as by nega- 
tiving the doing of a particular thing by any other person 
than the deceased, or by disconnecting a particular fact from 
its surroundings and permitting the survivor to testify to 
what on its face may seem an independent fact, when in 
truth it had its origin in or directly resulted from a personal 
transaction.^' By this process of reasoning the court neces- 
sarily reached the conclusion that if Moses had possession 
of the notes such possession must have originated in or 
resulted directly from a personal transaction with Pardee, 
and that unless the tendency of the evidence was in that 
direction it was necessarily immaterial, for it could have 
nc value except in so far as it would tend to support an infer- 
ence of fact that the notes were delivered to Moses by Pardee. 
So, in this case, the possession by Miss Emmett of the 
certificates of stock in the autumn of 1885 had no mate- 
riality whatever, except for the purpose of establishing a 
delivery to her of the certificates after they had been issued 
in her name by the railroad company. And it tended to 
establish such a delivery and to permit an inference as to 
the nature of the transaction between her and Richardson 
when considered in connection with the fact that he had 
first caused stock which he owned and had paid for to be 
issued in her name by the railroad company. Under those 
circumstances, testimony by her to the effect that almost 
immediately afterward she had these certificates in her pos- 
session was in its effect testimony of both transaction and 
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communication^ as Judge Landon so well said in Yiall v. 
Leavens (39 Hun^ 291)> in writing an opinion for the court 
holding it not permissible for an interested party^ the 
decedent's wife, to testify that a deed made by her husband 
to a third party was delivered to her by the decedent, and 
that she retained possession of it, with short intervals, down 
to the time of the trial. Judge Landon said: '^She there- 
fore testified 'concerning' both transaction and ccnnmuni- 
cation, though she did not directly say she had either. The 
fact she spoke of was in no just sense independent of and 
extrinsic to the personal transaction and communication, 
but derived its chief significance from its dependence upon 
and intrinsic connection with both." 

The reasoning of Judge Landon in that case as to the 
necessary effect of such testimony can have no better illus- 
tration than this case affords. When the learned referee 
came to consider whether the evidence established a com- 
plete and valid gift of the 350 shares of stock to Miss Emmett 
by Bichardson he opened his discussion of the important ele- 
ment of delivery which must be established in such cases in 
these words: 'In the present case the physical delivery 
of the thing given, being certificates of stock standing in the 
name of the donee put in her name by the donor, is, in my 
judgment, suflSciently proved by the evidence that the cer- 
tificates of stock were in Kichardson's possession late in the 
month of August and were shortly afterwards in the posses- 
sion of Miss Emmett. There is no circumstance suggested 
from which a surreptitious delivery to her could be inferred, 
or a delivery by any person than by Richardson himself or 
some one acting under his instructions." We see, therefore, 
that the referee regarded this evidence as conclusively estab- 
lishing the delivery of the stock by Bichardson to Miss 
Emmett. 

In the Simmons case (supra) the court thought no harm 
was done by admitting the testimony asserting possession, for 
the reason that, for aught the evidence disclosed, plaintiff 
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might have received the deed from some other person than 
the deeeafiedy and also because she did not state from whom 
«he received it, while in this case the absence of such proof 
is laid hold of by the learned referee as tending to support 
an inference that the delivery to Miss Emmett was not sur- 
reptitious and that there was not a delivery to her of the 
•certificates of stock by any other person than Richardson. 

There can be little doubt^ I take it^ assuming, as we must, 
the evidence to be in the case for all purposes, tiiat the deduc- 
tions drawn from it by the referee are such as would be 
drawn by any reasonable man performing the duty of a trier 
of fact. The learned judge writing for the Appellate Divi- 
sion said, that while probably the possession of these certifi- 
cates of stock was ^'competent evidence at the time it was 
introduced," it "was not evidence from which an inference 
could be drawn that the testator had delivered the stock to 
her'' (citing section 829 of the Code; Clift v, Moses, supra j{ 
and Matter of Humfreville, 6 App. Div. 536). 

The court was quite right in its view that section 829 of 
the Code was intended to prohibit a party covered by that 
section from testifying to a fact from which the inference 
must necessarily be drawn of a personal transaction between 
a testator and the witness, and the authorities cited by that 
court fully sustain such a position ; but the flaw in the argu- 
ment is in assuming that the evidence was competent at the 
time it was introduced — a flaw due, it is quite evident, to 
the assumption that the Simmons case requires the court to 
hold the evidence admissable while the other authorities and 
the Code burdened it with the necessity of depriving it of 
all probative force. It was clearly incompetent if it tended 
to support an inference of a delivery of the stock to Miss 
Emmett by Richardson, as the referee found it did, and as 
we think ; indeed, it was not material or useful for any other 
purpose. Now, while testimony almost identical with this 
was said not to justify a reversal in the Simmons case (supra), 
we think, for the reasons already assigned, that the decision 
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in that case should be confined to situations precisely like 
the one then before the court. Such, we think, the opinion 
shows to have been the intention of the court in that case, 
and such intention is further evidenced by a decision of the 
court made two or three years later in Clift v. Moses (supra), 
in which the opinion in the Simmons case was not discussed. 

It is perhaps unfortunate that this case must be reversed, 
but it is better far that it should be than that such a prec- 
edent should be created as would result from an afiSrmance 
of the judgment. 

The judgment should be reversed and a new trial granted, 
with costs to abide the event. 

Gray, Vann, Martin, Cullen, and Werner, JJ., con- 
cur; O'Brien, J., absent. 

Judgment reversed. 



MABT K. MORSE, RESPONDENT, v. PRESS PUB- 
LISHING COMPANY, APPELLANT. 

StJPREMB Court — ^Appellate Division — ^Pirst Depart- 
ment — ^ApRiL, 1902. 

§§ 791, 793, 266, 977, 789, 790. 
Pr»f«r«k>c»— CftH7 AeiioM-^eciion 791, Code Civil Procedure. 

In the County of New York, civil causes specified in section 701 of 
the Code of Civil Procedure are not entitled, as a matter of right, 
to be advanced over causes noticed for trial for prior terms. 
The right to grant a preference over issues noticed for Trial 
Terms rests in the discretion of the court; but some other fact 
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than that th* aetion is one specified in section 791 of the Cod* 
must be shown to justify the court in preferring the action over 
such issues. 
An order granting a preference in an action for libel over issues 
noticed for prior terms affirmed on the ground that the appellate 
court would not interfere with the discretion that has been 
exercised by the court below. 
{Decided April, 1902.) 

Appeal from an order granting a preference and setting 
the case down for the Call Calendar of February 14, 1902, 
in pursuance of rules 3 and 7 of the Bules of Trial Term- 

James W. Oerard, for appellant. 

John C. Rowe, for respondent. 

Ikgrahaic^ J. — ^There is presented on this appeal the ques- 
tion as to whether the plaintiff in an action specified in sec- 
tion 791 of the Code of Civil Procedure is entitled as a matter 
of right to have his case advanced over cases noticed for trial 
for prior terms. In view of the large increase of the casea 
specified in this section of the Code the condition of the calen- 
dar has become such that a large part of each term of the 
trial courts is consumed in the disposition of the cases which 
are thus placed ahead of the other actions on the calendar, 
and slight progress is made in the call of non-preferred cases. 
It has imdoubtedly been the unquestioned practice in this dis- 
trict to construe this section of the Code as giving to the 
parties to an action specified in section 791 the right to have 
the case advanced over cases previously upon the calendar; 
but this practice seems to have grown up without question, 
the number of actions within those specified in this section 
having been so limited that no substantial injustice was done. 
The right to have a case thus preferred is now questioned 
and we must determine that question by construing the pro- 
visions of the Code. Under the Code of Procedure as orig- 
inally adopted it was contemplated that there would be a 
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new calendar made up for each term of the courts and if any 
of the cases on the calendar were undisposed of at the end 
of the term they were to be renoticed for the ensuing term 
and a new note of issue filed (Code of Pro.^ sec. 256). 
There was no provision in the Code of Procedure providing 
for the preference of any particular case, but certain actions 
were by special statutes given a preference — such as issues of 
law, actions by the attorney-general in behalf of the People, 
certiorari proceedings and actions against corporations on 
notes or other evidences of debt for the absolute payment 
of money on demand. As business in the County of New 
York increased and it was found to be impossible to dispose 
of all the cases on the calendar by the end of each term, an 
amendment to section 256 of the Code of Procedure was 
adopted. There was added to that section a provision that 
in the First Judicial District there need be but one notice 
of trial and but one note of issue, and that the case should 
then remain on the calendar until disposed of without fur- 
ther notice; and that provision was continued in force in 
the Code of Civil Procedure as part of section 977 of that 
Code. That section provides for noticing a case for trial 
and that: 'The party serving the notice must file with the 
clerk a note of issue, stating the title of the action, the names 
of the attorneys, the time when the last pleading was served, 
the nature of the issue, whether of fact or of law, and, if 
an issue of fact, whether it is triable by a jury or by the 
court without a jury. ♦ ♦ ♦ The clerk must thereupon 
enter the cause upon the calendar, according to the date of 
the issue. ♦ ♦ ♦ In the City and County of New York 
♦ ♦ ♦ where a party has served a notice of trial, and 
filed a note of issue for a term at which the cause is not tried, 
it is not necessary for him to serve a new notice of trial or 
file a new note of issue for a succeeding term; and the 
action must remain on the calendar until it is disposed of/' 
There was also included in the Code of Civil Procedure 
an article relating to preferred and deferred causes. By 
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section 789 it was provided that certain actions brought by 
the People are entitled, on the application of the attorney- 
general, to a preference over any other business at a term 
or sitting of any court of the State, irrespective of their 
places on the calendar. By section 790 this same provision 
is applied to criminal cases. There can be no question of 
the intention of the Legislature as to these two classes of 
cases. They were to be given a preference irrespective of 
the place they occupied upon the calendar, and could thua 
be moved out of their order at any time. By section 791 
it is provided that civil cases are entitled to preference 
among themselves in the trying and hearing thereof in the 
following order. Then follow twelve subdivisions specifying 
certain actions that would seem to have been given certain 
preference, but on different conditions. Subdivision 1 
applies to actions or special proceedings brought by 6t against 
the People of the State or against a State o£Bcer ; in such an 
action or proceeding the attorney-general can give notice at 
the time of the service of the notice of trial or argument of a 
particular day in the term on which he will move it. If on 
that day the cause is not moved by the attorney for the State 
the other party may then move the trial or argument ; other- 
wise it shall not be moved out of its order at that term 
except by the special order of the court. The same pro- 
vision is extended by subdivision 2 to an action or special 
proceeding in which the City of New York or certain munic- 
ipal officers are parties. Subdivisions 3 and 3a apply to 
appeals, and subdivision 4 applies to the Court of Appeals. 
Subdivisions 5, 6, 7, 8, 9, 10 and 11 provide that several 
special classes of action shall have a preference over other 
actions in the hearing and trial thereof. 

In the Code of Civil Procedure as originally passed no 
method was prescribed by which a case should be given the 
preference provided for by section 791 of the Code. Section 
793 of the Code provided that in the cases where the facts 
which constituted a right to a preference did not appear 
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upon the pleadings or other papers upon which the cause 
was to be tried the party desiring the preference '^must pro- 
cure an order therefor from the court or a judge thereof 
upon notice to the adverse party." That section was 
amended by chapter 497 of the Laws of 1888, so as to provide 
that ^^No action or special proceeding shall be placed as a 
preferred cause upon the calendar of any Circuit Court or 
Trial Term or Special Term of any court, but the party 
desiring a preference of any cause shall serve upon the oppo- 
site party, with his notice of trial, a notice that an applica- 
tion will be made to the court, at the opening thereof, for 
leave to move the same as a preferred cause. ♦ ♦ ♦ The 
application for a preference shall be made at the opening^ 
of the court, and if it shall appear that the cause is entitled 
to a preference and is intended to be moved for trial at the 
term at which the application is made, the court may direct 
that it shall be so heard." This provision applied to the 
whole State and made an application to the court necessary 
before any case could be preferred. This section was fur- 
ther amended by chapter 410 of the Laws of 1895, as follows : 
'*Where no order is required, a claim for preference, specify- 
ing the provision of law under which the claim is made, 
may be inserted in the note of issue to be filed with the clerk. 
It shall be the duty of such clerk to place such cause in its 
proper place among the preferred causes at the head of the 
calendar; except that in the counties of New York and 
Kings and the Seventh Judicial District no action or special 
proceeding shall be placed as a preferred cause upon the 
calendar of any Circuit Court or Trial Term or Special Term 
of any court as herein provided, but the party desiring a 
preference of any cause shall serve upon the opposite party, 
with his notice of trial, a notice that an application will be 
made to the court, at the opening thereof, for leave to move 
the same as a preferred cause. * * * In said counties 
of New York and Kings and the Seventh Judicial District 
the application for a preference shall be made at the opening 
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of the court, and if it shall appear that the cause is entitled 
to a preference and is intended to be moved for trial at the 
term at which the application is made^ the court may direct 
that it shall be so heard.'' This section has been since 
amended by chapter 140 of the Laws of 1896 and chapter 
172 of the Laws of 1900^ but the provision, so far as it 
affects this comity, has not been changed. We have in this 
provision of the statute a distinction between two classes of 
actions in which it was intended to provide for a preference. 
In one class of actions, in which the State or certain munic- 
ipal corporations were parties, provision is made for moving 
a cause for trial upon any particular day in a term, irre- 
spective of the position of the cause upon the calendar; certain 
other class of cases are given a preference upon the calendar 
in all counties of the State, except in New York, Kings, 
Queens and Erie and the Seventh Judicial District; the 
claim for a preference must be inserted in a note of issue to 
be filed with the clerk, and it was then the duty of the clerk 
to place such cause as a preferred case on the calendar. This 
provision was mandatory. The clerk had plainly no dis- 
cretion. Prom this provision, however, the counties of New 
York, Kings, Queens and Erie and the Seventh Judicial 
District were expressly excepted, for in those counties no 
action or special proceeding was to be placed as a preferred 
cause upon the calendar. The mandatory provision which 
applied to the other portions of the State was not made 
applicable to these counties. In those counties, instead of 
mandatory provision by which the clerk was required to 
place the cause upon the Preferred Calendar, provision was 
made for an application to the court by a party claiming a 
preference for leave to move the same as a preferred cause; 
and "if upon such application it should appear that the cause 
is entitled to a preference and is intended to be moved for 
trial at the term at which the application is made, the court 
may direct that it shall be so heard.** It seems to me that 
there is a distinction made between these two classes depend- 
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ing upon the locality in which the action is brought. In 
one c&8e the party claims his preference in his note of issue 
filed with the clerk, and the clerk is then required to place 
that action among the preferred causes for the term of the 
court at which the case has been noticed for trial. "So appli- 
cation to the court is necessary ; no discretion as to the grant- 
ing of the preference is given, and it would appear that this 
provision applied to the counties of the State when a new 
calendar was made up for each term. As to the other coun- 
ties, however, an entirely different system is provided. There 
the case was to go upon the calendar in its regular order. 
If either party to an action desires the cause to be taken out 
of its regular order and tried, he is required to make an 
application to the court for leave to move the same as a 
preferred cause in the manner and at the time prescribed by 
the Code. If it was intended that this provision should be 
mandatory, and the mere fact that the action was one of the 
classes embraced within subdivisions 5 to 11, inclusive, of sec- 
tion 791 entitled it to be tried before all other causes on the 
calendar, it is not apparent why an application to the court 
was necessary, as that question could have been determined 
by the clerk as in the other counties of the State. In these 
counties, however, an application must be made to the court 
for its judicial action. The court is then authorized to act 
upon that application. If it shall appear that the cause is 
entitled to a preference and is intended to be moved for 
trial at or for the term for which the application is made, 
the court or justice may direct that it shall be so heard. 
Prom this language we think that it was intended to give to 
the court a discretion as to whether or not the action in which 
the application is made should or should not be heard at 
that term of the court. The contrast between the mandatory 
provision in relation to the other counties of the State and 
the counties embraced within the provision which we are now 
considering is very marked. In one case it is made the duty 
of ttie clerk to place the cause upon the Preferred Calendar ; 
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its place is determined by the specific provision of the sec- 
tion; in the other the court is given authority to take the 
case out of its order on the Greneral Calendar and dispose of 
it at a particular term of the court. There is no direction 
that the cause shall be taken out of its order and placed at 
the head of the calendar^ but the court in such a case has 
authority to order it tried at the particular term at which the 
application is made. Whether or not it shall be or can be tried 
at such a term must necessarily depend upon the state of 
the business at that term and the judicial force then avail- 
able for the trial of cases, the number of cases which has 
been especially set down for trial at the term, and the many 
other contingencies that arise affecting the transaction of 
business at a term of a court. In one case it was made 
the duty of the clerk; in another case authority is given to 
the court to try the case, although not reached in its regular 
order; but there is nothing in this provision that made it 
the duty of the court to set aside all of its other business and 
to proceed with the trial of a particular case because one of 
the parties has applied to the court that it should be so tried. 
The inherent power of a court to control its own calendar 
and to determine the order in which its business shall be 
performed would be a reason why the Legislature should 
give the court discretion as to when a case, though entitled 
to a preference as to a term for which the case was noticed, 
should be taken out of its order on the calendar and disposed 
of; and the words used when providing for the disposition 
of an application to have the case taken out of its order and 
tried at a particular term justify the presumption that such 
was the intention. It was not made the duty of the court 
to try the case at the time at which the application was made, 
but it was provided that the court "may" direct the action 
at such term. The condition of the calendar in New York 
at the present time shows how essential it is that in the dis- 
position of the public business there should be a discretion 
as to whether or not any particular action should be taken 
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out of its order and advanced ahead of the untried cases. 
The practice has been to grant such applications in actions 
specified in section 791 of the Code as a matter of course, 
and the consequence is that more than one-half of the time 
of the court each term is taken up in the trial of cases thus 
advanced, in many of which it is impossible to see that either 
the public interests or the interests of the particular litigants 
are such that they should be tried before other causes of the 
same general character upon the regular calendar. Take 
the case of a person who sues to recover for a personal injury ; 
if the plaintiff is an infant he is entitled to a preference 
under section 791 of the Code. If an adult, no such action 
can be awarded. Where the injury results in death, his 
administrator suing for the benefit of the next of kin is 
entitled to a preference. If he is maimed for life so as to 
be perfectly helpless his case must take its turn upon the 
General Calendar. If the action is for libel it is entitled to 
a preference, while if it is for slander for repeating the same 
defamatory matter, it must take its place upon the General 
Calendar, and other causes might be instanced which would 
present the same result. Where a new calendar is made up 
each term is disposed of, no particular injustice is occasioned 
by putting cases specified in section 791 upon a preferred 
calendar. Where, however, it takes many months to reach 
a case upon the General Calendar, it is apparent that it is 
a great injustice to the general class of litigants to postpone 
the trial of their actions until all of the actions specified in 
section 791 of the Code are disposed of. A reason is, there- 
fore, apparent why there should be a distinction between the 
several counties of the State, depending upon the amount 
and nature of the business to be transacted and the condition 
of the calendar, and why, as to the counties in which there 
are serious arrears in the trial of cases, the Legislature 
should leave it to the discretion of the court to be deter- 
mined upon the character of the particular case moved and 
the condition of the public business ready to be transacted 
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at a particular term as to whether any particular case should 
or should not be taken out of its order and tried. The ques- 
tion whether the word '^may*' is to be construed as manda- 
tory or discretionary has been much discussed^ but the gen- 
eral rule is that the ordinary meaning of the word is that 
there is involvdl a discretion, and it is to be construed in 
a mandatory sense only where such construction is necessary 
to give effect to the clear policy and intention of the Legis- 
lature; that where there is nothing in the connection of the 
language, or in the sense or policy of the provision to require 
an unusual interpretation, it will be given its ordinary mean- 
ing (20 Am. JL Eng. Enc. of Law, 2d ed., p. 237), and that 
where, by the use in other provisions of the statute of man- 
datory words, it appears that the Legislature intended to dis- 
tinguish between these words and "may,^' "may'' will not be 
construed as imperative (id., 28). In the case of People 
ex rel. Comstock r. City of Syracuse (59 Hun, 258), 
affirmed by the Court of Appeals (128 N. Y. 632), Judge 
Martin states the general rule that "such exposition ought to 
bo adopted as shall carry into effect the true intent and 
object of the enactment. The ordinary meaning of the 
word, which is permissive, ought to be adopted, and must be 
presumed to be intended, unless it would manifestly defeat 
the object of the provision"; and after a full review of the 
authorities, he says : "The decisions holding that permissive 
words should sometimes be construed as mandatory have 
been based upon the supposed intent of the Legislature. 
While general expressions have been used which, when taken 
alone, might seem to indicate that the word may, or words of 
similar import, should be construed as mandatory when the 
public interest or the rights of individuals are involved, 
independent of any question of legislative intent, still, when 
the cases are examined, it will be seen that such construction 
has prevailed only in cases where the statute under con- 
sideration, when taken as a whole and viewed in the light 
of surrounding circumstances, indicated a purpoee on the 
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part of the Legislature to enact a law mandatory in its 
character.'* In Cain v. The City of Syracuse (95 N. Y. 83) 
Judge Finch said : ^*We must consider the nature and scope 
of the duty, and in so doing must not be misled by the test 
which makes permissive words absolute and a command. 
That test is applicable only to solve a doubt and determine 
between a ministerial and judicial duty when such a duty may 
possibly belong to either class, but will not serve to make a 
duty which is inherently and inevitably discretionary, never- 
theless ministerial because the public have an interest in its 
exercise or the rights of individuals may be aflfected by it.'* 
We have here in this case the reference of a question to a 
court which necessarily involves judicial action. The ques- 
tion to be determined is as to whether a particular case 
should be advanced over other cases upon the calendar and 
tried at a particular time. The rights of the litigants, other 
than thofie of what have been called the preferred claae, are 
at issue as well as the rights of the parties to the action in 
which the application is made. Under this section the 
court is bound upon such an application to determine that 
judicial question; but when the Legislature says upon such 
an application it may grant a preference, it would seem that 
it was intended that the court to which the application is 
made should exercise its judicial' discretion in determining 
whether the application should be granted. Assuming it to 
have been discretionary with the court below, should we on 
this appeal reverse the exercise of that discretion?" This 
action was for libel and within subdivision 11 of section 791 
of the Code. The plaintiff moved for a preference upon 
an affidavit alleging the nature of the action. In opposition 
to this motion an affidavit was presented showing that this 
action was first noticed for trial at the November 19 term; 
that »pon the General Calendar the last case was number 
3374, which was noticed for trial for the June term, 1899 ; 
that the months of June and October, 1901, had been occu- 
pied exclusively with preferred causes or old causes which 
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had been previously called; that the number of the last case 
noticed for October, 1901, was 12299. No special reason 
was given why this case should be preferred over those 
cases noticed for June and October, 1899, except the fact 
that it is an action brought to recover damages for a libel. 
In October, 1901, the cases noticed for June, 1899, had not 
had an opportunity for trial, and it was asked that this 
action, first noticed for November, 1901, should be preferred 
over all the other cases upon the calendar waiting for trial 
upon the sole ground that the action is brought to recover 
damages sustained by the plaintiff in consequence of a libel- 
ous publication in a newspaper. Was there any fact here 
presented that justified the court in the exercise of its dis- 
cretion in taking this case out of its order on the calendar 
and trying it in the November term, 1901 ? It would seem 
that there was none, except that the Legislature had in- 
cluded actions for libel in section 791 as actions which would 
be as between other actions entitled to a preference ; but there 
is nothing in the section that requires the court to give an 
action for libel, first noticed for trial for the November term, 
1901, a preference over other actions noticed for trial for 
June and October, 1899, and while it might well be that the 
public interests or the condition of the parties to a particular 
action, as where the settlement of an estate requires that 
the action should be disposed of, would justify the court in 
giving to a case such a preference and in requiring all other 
actions upon the calendar ready for trial to be postponed 
until the case could be tried, the mere fact that the action 
is for libel does not, we think, justify the court in giving it 
such a preference. It would undoubtedly be entitled to a 
preference over cases noticed for the same term, but giving 
it a preference over cases ready and noticed for trial for over 
two years would seem to be without justification. The 
learned trial judge who granted this application undoubtedly 
relied upon the general course of practice to which attention 
has been called ; but we have discussed this question at length, 
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an it will settle a calendar practice in this department upon 
which nndoubtedly the ordinary practice has been opposed 
to the views that we have here adopted. 

There is nothing in the case of Hayes v. Consol. Gas Co. 
(143 N. Y. 641) which affects this question. It was there 
determined that a refusal of the court to grant a preference, 
to which the plaintiff claimed she was entitled under section 
791 of the Code, where such claim was not opposed by the 
defendant, was not appealable to the Court of Appeals; that 
where a trial judge refused to try her case when she claimed 
she was entitled to have it tried, her remedy was not by 
appeal, but by mandamus to compel him to do his duty. The 
construction to be given to these sections of the Code was not 
before the court or discussed in the opinion. 

In the case at bar, the court below having exercised its 
discretion, we do not care to interfere with it, and the order 
should be affirmed, with $10 costs and disbursements. 

Van Brunt, P.J. ; McLaughlin and Hatch, J J., concur. 



McLaughlin^ J. (concurring) — ^This appeal challenges the 
regularity of the practice which has long prevailed in this 
department of giving statutory preferred causes preference 
at each new term of court over non-preferred causes on the 
General Calendar noticed for trial at preceding terms. 

This is an action for libel. Issue was joined herein on 
the 24th day of June, 1899. The case was duly noticed for 
the November term, 1901, and with notice of trial the plain- 
tiff served a notice of motion for a preference for the first 
day of the term. The motion was granted and the cause, 
which is No. 12368 on the General Calendar, was ordered 
placed at the foot of the Friday Call Calendar, to be called 
as provided in rule 7. 

The contention of appellant is that these preferred causes 
have a preference only over the non-preferred causes noticed 
for the same term and that they cannot be taken up until 
all causes upon calendars for previous terms have been dis- 
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posed of. The queBtion hinges on the construction of that 
part of section 977 of the Code of Civil Procedure which 
reads as follows: 

'In the counties of New York^ Kings^ Queens, Richmond, 
Albany, Erie, Monroe and Onondaga, where a party has 
served a notice of trial and filed a note of issue for a term 
at which the case is not tried, it is not necessary for him to 
serve a new notice of trial or file a new note of issue for a 
succeeding term, and the action must remain on the calendar 
until it is disposed of.^' 

As to the First Judicial District this is a substantial 
enactment of section 256 of the Code of Procedure. The 
other counties have been included by amendments enacted 
from time to time commencing with the County of Elings 
in 1882 (chap. 96, L. 1882). The appellant claims that 
the proper construction of this provision of the law is that 
in New York and the other counties where causes are only 
required to be noticed once and only one note of issue is 
required to be filed, those causes remain upon the calendar 
prepared for the term for which they were noticed originally 
and that they must be tried, whether reached at that term 
or not, before any cause, either preferred or non-preferred 
subsequently noticed can be brought on. If this had been the 
intention of the Legislature I think it would have been ex-. 
pressed in more appropriate language. The Legislature has 
not provided that no new calendar shall be prepared for 
succeeding terms until the old calendar is exhausted, but, 
on the contrary, it has expressly provided by this section 
(977) that a calendar shall be prepared for each term oi 
court. It is obvious, I think, that the sole purpose of thia 
enactment was to relieve attorneys of the useless but exact<> 
ing formality of frequently filing notes of issue and noticing 
their causes in counties where there are large calendars and 
many terms of court, and where the trials of issues were 
often delayed and the rights of litigants prejudiced either 
by an omission to refile a note of issue or renotice a cause. 
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or the right to move a cause at a pending term was lost by 
noticing it for a future term without reservation. The 
Legislature^ I thinks merely intended that in making up 
each new calendar the clerk should add thereto, without the 
filing of a new note of issue, causes regularly placed on the 
preceding calendar but which had not been disposed of. 
This construction leaves the practice uniform throughout 
the State as to the preference of preferred causes over non- 
preferred causes, no matter how often on previous calendars. 
The only difference being with reference to the manner of 
securing the preference. In the counties of New York, 
Kings, Queens, Erie, and in the Seventh Judicial District, 
the causes are placed on the calendar according to dates of 
issue and preference is obtained by motion, while in the 
other counties they are placed at the head of the calendar 
as preferred causes. The construction contended for by the 
appellant imputes to the Legislature an intention, by these 
amendments, to change the rules of preference which are 
prescribed in other sections of the Code and to attach a 
penalty to a failure to notice a cause for the first term after 
issue joined. If the construction contended for the right 
to such preference being claimed in the note of issue (C. C. 
P. 793) by the appellant prevailed, then the Legislature 
intended to provide that all issues noticed for a particular 
term in the counties specified should be tried at that or suc- 
ceeding terms before any cause, preferred or non-preferred, 
with certain exceptions not necessary to be considered, should 
bf taken up. In all other counties of the State, however, 
where causes must be renoticed and new notes of issue filed 
for each new term, it is conceded that all issues go upon 
the same calendar and that the last issue, if preferred, takes 
preference over the earliest, if not preferred. But this in- 
consistency would be one only of the absurdities that would 
result from such construction. In the last mentioned counties, 
if a cause be not ready for trial at a particular term, a 
party incurs no penalty in not noticing it or in moving it off 
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the calendar if his opponent notices it. In either case the cause 
goes upon the next calendar in its proper place according 
to the date of issue. According to appellant's contention^ 
however, if a cause be not noticed for a term in New York 
and the other counties classified with it in that regard, the 
result is entirely different. Not only is the right to move 
the cause at that term lost, but its trial must be deferred 
until all causes noticed or on the calendar for that term are 
first tried. When we consider that unless a cause is ready 
for trial a party cannot safely notice it for the first term 
after issue joined, because noticing it estops him from 
pleading that he is not ready for trial except for cause 
arising or coming to his knowledge subsequently, it seems 
manifest that the construction contended for by appellant 
i^ erroneous. We think that the true construction is that 
which has always prevailed in this department and through- 
out the State, except in Kings County, where it has been 
recently changed by the decision in Schuman v, Brookl}Ti 
Heights R.R. (71 N. Y. Supp. 1095, aff'd on argument 
without opinion, 64 App. Div. 620). We are not, I think, 
under any obligation to follow the Schuman case and change 
what I deem the correct calendar practice which has here* 
tofore prevailed in this department. 

I have examined the other provisions of the Code relating 
to preference in civil and criminal causes, both at Trial 
Term and on Appeal (Code Civil Procedure, sees. 789, 790, 
791 and 793), and we find nothing therein which militates 
against the construction here indicated. 

The fact that it has not been the practice in this district 
to prepare a new calendar for each term of court, as required 
by section 977 of the Code of Civil Procedure, cannot 
affect the proper construction of the statute with reference to 
preferences. Although the question before us is not whether 
these calendars must be printed, it may be observed that the 
non-compliance with the law in that regard has prejudiced 
no one and has resulted in a large saving of money to the 
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taxpayers. In the County of New York, which constitutes 
the First Judicial District, new Trial Terms, consisting of 
many parts, commence on the first Monday of each month, 
except the months of July, August and September. The 
General Trial Calendar is so large that, except in causes 
which are preferred, issues of less than two years* standing 
have not yet been reached for trial. Of what use or benefit 
would it be to the court or to the litigants, whose causes 
cannot be reached, or to their attorneys, for the city to 
incur the enormous expense of printing new calendars, in- 
volving all the issues, new and old, for each new term of 
court? For the purpose of obviating this unnecessary ex- 
penditure of money this court has prescribed by rule 1 of 
the Trial Term rules that a general calendar shall be made 
up from time to time as ordered by this court; that it shall 
bt the calendar for the several Trial Terms until a new 
calendar is ordered to be made; that causes subsequently 
noticed for trial in which notes of issue are filed shall be 
added to the General Calendar at the foot thereof. This 
rule, except in so far as it dispenses with the preparation of 
new calendars, is entirely consistent with the provisions of 
the Code relating to the preparation of calendars and the 
giving of preferences. How else could the newly noticed 
issues have been added? It would not be practicable to 
prepare a skeleton calendar to provide for the insertion of 
such causes in the proper places for the term next after 
their being noticed. It may be that the rule has been im- 
properly construed, and that causes thus added at the foot 
of the General Calendar have not been given their proper 
place according to their dates of issue in preparing a list of 
the causes for the Call Calendars; but, even if so, that does 
not affect the question now under consideration. Trial Term 
rule 3, which is fully authorized by section 793 of the Code 
of Civil Procedure, provides that where a preliminary order 
for a preference is necessary the application therefor shall 
be made at Part II of the Trial Term, and that if the appli- 
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cation fihall be granted the court shall direct the cause to be 
placed on the Friday calendar to be called as provided in 
rule 7. Rule 7 provides in substance for a calendar call on 
Friday of each week for the purpose of preparing a calendar 
of issues to be tried in the several Trial Terms the week 
following. Provision is made for publishing notices of a 
list of the causes to be so called. This embraces all preferred 
causes where the right to preference has been preserved, and 
such number of the non-preferred causes as are deemed suflB- 
cient to keep the courts in business for the time specified. 
The proper construction of these rules is that all preferred 
causes, where the right of preference has been secured, which 
have been duly noticed and in which notes of issue have been 
filed at any term prior thereto, shall be placed on the Call 
Calendar, and that in addition thereto the requisite number 
of non-preferred causes shall be taken from the General 
Calendar according to the dates of issue regardless of 
whether they were on the General Calendar when originally 
prepared or have been added at the foot. In the case at bar 
the right to a preference is granted by subdivision 11 of sec- 
tion 791 of the Code of Civil Procedure, and the court has 
directed that it be heard as a preferred cause pursuant to the 
provisions of section 793 of the Code of Civil Procedure 
and the rules made thereunder. In these circumstances it 
ia conceded in the prevailing opinion that this issue must 
be given preference; but that opinion declares that in the 
County of New York, and certain other counties, the right 
of preference in causes specified in section 971 of the Code 
of Civil Procedure is not absolute, but rests in the discretion 
of the court. In this view I do not concur. The decision 
of the court in determining the existence of the facts upon 
which the right to a preference is based, and also in deter- 
mining whether it is intended to move the cause for trial 
at the ensuing term, doubtless rests somewhat in discretion; 
but where the facts are undisputed or are found in favor 
of the moving party, then the right to a preference is abso- 
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lute. In other words, the statute is mandatory, not direc- 
tory; and the discretion of the court is confined to passing 
upon the facts. These statutory provisions for preference 
have always been construed as giving an absolute right to 
a preference, and I see no reason for giving them a diflEerent 
construction now. One of the innumerable evils that will 
result from construing the statute as vesting the whole mat- 
ter in the discretion of the court, with a suggestion that 
preferences ought to be refused, is that the settlement of 
estates in litigation will be delayed indefinitely. Many other 
apparent diflSculties might be pointed out, and still others 
not now apparent will arise from a construction of the 
statute which, in my judgment, overthrows the will of the 
Legislature. 

It follows that the order appealed from was authorized 
and it shoxdd be affirmed. 



THE PEOPLE OF THE STATE OF NEW YORK, AP- 
PELLANT, V. EDWARD J. DOOLEY, HENRY J. FUR- 
LONG, JOHN NAUMER AND FRANK E. O^REILLY, 
RESPONDENTS, IMPLEADED WITH OTHERS. 

Court of Appeals — Mat, 1902. 

§§ 1948, 1954. 

Conitiiutional Law. City Magistrates in the City of New York, 

The pTOvisions of the Revised Charter of the City of New York (gee. 
1392, chap. 466, Laws of 1901), that magistrates in the First 
PiTision of the city shall be appointed by the mayor, and that 
those iB the Second Dirision shall be elected, are unconstitu- 
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tional; being violative of section 17, article 6, of the consti- 
tution, which provides that such judicial officers shall be chosen 
by the electors of the city, or appointed hy some local authority 
thereof. The constitution contemplates that their manner of 
selection shall be uniform throughout the city, that is, by one 
or the other of the methods named. 

Upon the expiration of the terms of office of magistrates for the 
Borough of Brooklyn, on the last day of April, 1901, the mayor 
of the city appointed their successors by certificates which re- 
cited that they were appointed "for the unexpired portion of the 
term, which commenced May 1, 1901, and which ends December 
31, 1902"; the limitation expressed in the certificates having 
been inserted upon the assumption that the above provision of 
tke lOTuadfihArier was valid. Held that the appointments were 
properly made nader the pvwer mmimmi upon the mayor by 
the charter of 1897, and, inasmuch as that Imw frwii tke tmia 
of the appointees at ten years, the limitation inserted is tiw 
certificates should be regarded as surplusage and they would 
hold for the full term fixed by law. 

The section is also void in its requirements for the election of city 
magistrates in the Borough of Brooklyn by congressional di8< 
tricts; being violative of the above constitutional provision that 
judicial officers in cities, other than justices of the peace and 
district judges, *^shall be chosen by the electors of such cities, 
Ac," which means all of the electors of the city. 
{Decided Map, 1902.) 

Appeal from a judgment of the Appellate Division of the 
Supreme Court in the Second Judicial Department aflSrming 
an interlocutory judgment entered upon a decision overruling 
a demurrer interposed by the plaintiff to the answer of the 
above-named defendants. 

This appeal is taken by permission of the Appellate Divi- 
sion upon two questions certified to this court for decision: 
First. 'Whether the demurrer to said answer ought to have 
been overruled.^' Second. 'TV^hether the provisions of the 
charter of the Greater New York, under which elections were 
had of city magistrates in the Borough of Brooklyn, City of 
New York, at the general election in 1901, were unconstitu- 
tional." 
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James McKeen, William J. Carr and Oeorge W. WingaiBj^ 
for appellant. 

David B. Hill, John L. Hill, Jerry Wemberg and Robert 
H. Elder, for respondents. 



Werner^ J. — ^This action is in the nature of quo warranto, 
brought by the attorney-general upon his own information, 
pursuant to section 1948 of the Code of Civil Procedure. The 
action is primarily against certain persons alleged to have 
usurped and entered into the oflSce of city magistrates in the 
boroughs constituting the Second Division in the City of Neir 
York. Pursuant to section 1954 of the Code, the persons 
who claim to have been elected to said oflBces, and rightly 
entitled thereto, are also made defendants. The allegations 
of the pleadings need not be recited, since they are suflSciently 
indicated by the facts which must be discussed in connection 
with the questions of law to be decided. Sufl&ce it to say that 
the complaint proceeds upon the theory that under section 
1392 of the revised charter of New York City, enacted in 1901, 
there was a valid election in the fall of that year at which 
certain persons were elected to the office of city magistrates 
in the boroughs of Brooklyn, Queens and Richmond, who are 
prevented from discharging the duties thereof and receiving 
the emoluments belonging thereto by the unlawful usurpation 
of said office by the defendants above named. Said defend- 
ants, by their answer, challenge the constitutional validity 
of said charter provision: and allege their own legal in- 
cumbency of said office pursuant to legal appointments made 
prior to said election. To this answer the plaintiffs inter- 
posed a demurrer on the ground that it is insufficient in law. 
The demurrer was overruled and from the interlocutory judg- 
ment entered upon that decision the plaintiffs appealed to the 
Appellate Division, where it was affirmed by a divided court. 
The questions certified to this court involve not only the suffi- 
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ciency of the pleading, but the serious constitational questions 
which underlie the action. 

For the purposes of administration of criminal justice, the 
greater City of New York, under its original charter, enacted 
in 1897, was divided into two divisions. In the First Di- 
vision were the boroughs of Manhattan and the Bronx; in 
the second^ the boroughs of Brooklyn, Queens and Richmond 
(sec. 1390). When said charter went into effect the office of 
city magistrate was in existence in the former City of New 
York, having been established by chapter 601 of the Laws of 
1895. Section 1392 of said charter provided that the city 
magistrates in office when it took effect should continue to hold 
their office until the expiration of their respective terms, and 
should be known as the city magistrates of the First Division ; 
that their successors should be appointed in the same manner 
and have the same powers and duties as provided by said 
chapter 601, Laws of 1895. The act just referred to provided 
that such magistrates should be appointed by the mayor for 
terms of ten years. On account of the different conditions 
which prevailed in the boroughs of Brooklyn, Queens and 
Richmond, the charter provisions relating to the office of city 
magistrate in these boroughs were more elaborate than those 
above summarized. It was provided that the police justices 
in the former City of Brooklyn, who should be in office on the 
31st day of January, 1898, should continue in office until the 
expiration of their respective terms, but should thereafter be 
known as city magistrates of the Second Division of the City 
of New York, and have the powers and duties thereinafter 
prescribed for city magistrates, and no other ; that additional 
magistrates should be appointed, who should be residents of 
the boroughs of Queens and Richmond respectively, and (sec. 
1394) that *^the successors of said magistrates shall at all 
times thereafter be appointed by the mayor of said city, and 
shall be residents and electors of the borough from which said 
magistrates whom they shall be appointed to succeed were 
appointed, and shall hold office for ten years.'' 
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In section 1396 the powers of city magistrates in said 
Second Division were defined as follows: "The said magis- 
trates appointed or continued in oflSce pursuant to this title 
shall have and exercise within the said Second Division such 
powers as are conferred by law upon the city magistrates in 
the City of New York, by chapter 601 of the Laws of 1895, 
and the acts amending the same, except as herein otherwise 
provided.'' 

Section 3, chapter 601, Laws of 1895, provides : "On and 
after the Ist day of July, 1895, the city magistrates appointed 
pursuant to this act shall have and shall exercise all the powers 
and jurisdiction, not inconsistent with the provisions of this 
act, which on the 30th day of June, 1895, shall be vested by 
law in the police justices, except proceedings respecting bas- 
tards.'' 

Thus far we have a uniform system under which city magis- 
trates were to be appointed in both divisions of the Greater 
New York. Broadly stated, their powers were the same as 
those formerly possessed by the police justices in the old City 
of New York. 

In 1901 the Legislature revised the charter of Greater New 
York (chap. 466, Laws 1901). It provided for the election 
of city magistrates within the Borough of Brooklyn in lieu of 
their appointment. Section 1392 of the revised charter pro- 
vides : "At the general election to be held in the Borough of 
Brooklyn, in the year 1901, there shall be elected in each 
congressional district, as then constituted in said borough, 
one city magistrate, and in the territory constituting the Bor- 
ough of Brooklyn there shall be elected two city magistrates 
at large, and the terms of office of all said city magistrates 
so elected shall commence on the 1st day of January, 1902, 
and continue for six years thereafter." In the boroughs of 
Manhattan and the Bronx the city magistrates were to be 
appointed by the mayor, as before. Under this provision city 
magistrates were elected in the Borough of Brooklyn at large 
and by congressional districts as therein provided. This con- 
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test^ as above Btated, is between the def endants, who claim to 
have been thus elected and the four answering defendants, 
who claim to hold said office by appointment 

The constitutional provision which the said appointed mag- 
istrates invoke in support of their claim that the amendment 
of the charter in 1901 is unconstitutional is the last clause of 
section 17 of article 6, which reads as follows : "The electors 
of the several towns shall, at their annual town meetings, or at 
such other time and in such manner as the Legislature may 
direct, elect justices of the peace, whose term of office shall 
be four years. In case of an election to fill a vacancy occur- 
ring before the expiration of a full term, they shall hold for 
the residue of the unexpired term. Their number and classi- 
fication may be regulated by law. Justices of the peace and 
judges or justices of inferior courts not of record, and their 
clerks, may be removed for cause, after due notice and an 
opportunity of being heard, by such courts as are or may be 
prescribed by law. Justices of the peace and District Court 
justices may be elected in the different cities of this State in 
such manner, and with such powers, and for such terms, re- 
spectively, as are or shall be prescribed by law; all other 
judicial officers in cities, whose election or appointment is 
not otherwise provided for in this article, shall be chosen by 
the electors of such cities, or appointed by some local avr 
thorities thereof" 

Assuming that this section of the constitution applies to 
the case at bar, we see no escape from the conclusion that the 
charter amendment of 1901 is unconstitutional. The mandate 
of the constitution is that judicial officers in cities, whose 
election or appointment is not otherwise provided for, shall 
be chosen by the electors of such cities or appointed by some 
local authorities thereof. This language is plain and un- 
equivocal. It presents two distinct alternatives. Either 
may be chosen. It must be one or the other. If the office 
is to be filled by appointment, the agency by which that is to 
be accomplished is broadly, yet clearly, designated. If the 
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o£Scer is to be elected^ the power of appointment is as plainly 
excluded. If this is not the fair and reasonable construction 
of this provision of the constitution, then it is within the power 
of the Legislature to authorize the employment of both 
methods at the same time^ in the same territorial or civil 
division, or in different divisions, either to suit the caprice 
of a day or the exigencies of a political condition. If judicial 
oflBcers of the same grade, performing the same duties in the 
same local division, may be appointed in part and elected in 
part at the same time, we shall not have long to wait for such 
use of the power as will serve the selfish ends of the designing 
few at the expense of the public weal. If magistrates may at 
the fiame time be appointed in the Borough of Manhattan and 
elected in the Borough of Brooklyn, why may they not be 
elected in one part of a borough and appointed in another? 
And if this may be done what becomes of the system by which 
two boards of magistrates are created in the two divisions of 
the Greater New York, designated to promote unity and co- 
hesion in the administration of criminal justice in the city 
at large? 

Under the charter of 1897 there was uniformity of tenure, 
jurisdiction, and method of selection. Under the charter of 
1901 the same oflBcers are to be selected by different methods 
for terms of different duration, and if this is valid they may 
also be invested with different jurisdiction. Under the origi- 
nal plan each elector who exercised his right of franchise had 
an equal part in the selection of all the magistrates, through 
his vote for the mayor, who appointed them. In the present 
situation the electors of the Borough of Brooklyn have the 
right, in common with the electors of the Borough of Man- 
hattan, to vote for the mayor, who appoints the magistrates 
in the First Division ; and also to vote, both by districts and 
at large, for the magistrates in their own borough, although 
that right is denied to the electors of the First Division. 
There has been no exercise of the discretion vested in the 
Legislature by section 17, article 6, of the constitution. In 
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the creation and continuance of this court two methods have 
been combined^ so that neither has been distinctly adhered to, 
notwithstanding the imperative constitutional command that 
one or the other, not both, shall be followed. In Matter of 
Gage (141 N. Y. 117), Judge Finch, speaking of article 10, 
section 2, of the constitution, which provides that certain of- 
ficers "shall be elected by the People or appointed as the Legis- 
lature may direct,^' says, "that is, in such cases it may choose 
between election and appointment, and in the latter event 
may dictate the authority and mode of appointment." In 
People ex rel. Goring v. President, &c., of Wappingers Falls 
(83 Hun, 135), section 104 of the Election Law was construed. 
In speaking of the character of the office in controversy, 
Judge CuUen said : "The office here in dispute is a local of- 
fice. By the constitution it must be filled by election or ap- 
pointment as the Legislature shall direct, • • • and it is 
only one of these two methods that the Legislature can adopt.^* 
Does section 17 of article 6 of the constitution apply to this 
case? The single question thus far discussed is whether the 
charter amendment of 1901 violates that feature of said article 
and section of the constitution which requires the Legislature 
to adopt one or the other of the two alternatives therein set 
forth in. the method of selecting "judicial officers in cities 
whose election or appointment is not otherwise provided for." 
Upon that question the constitutional provision above referred 
to seems to be clearly applicable. But, even if it were not, 
the case would be governed by the similar provisions of sec- 
tion 18, article 6, or section 2, article 10, of the constitution, 
the first of which declares : "Except as herein otherwise pro- 
vided, all judicial officers shall be elected or appointed at such 
times and in such manner as the Legislature may direct," 
and second of which provides that " all city, town or village 
officers whose election or appointment is not provided for by 
this constitution shall be elected by the electors of such cities 
* * * or appointed by such authority thereof as the Legis- 
lature shall designate for that purpose.'* 
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Thus we see that in one respect at least all the constitutional 
provisions which, by any possibility, can apply to the charter 
amendment of 1901, are in accord as to the method of select- 
ing public oflScers whose election or appointment is not other- 
wise provided for. They must be elected or appointed. The 
same office cannot be elective and appointive at the same time 
and place. This is equally true whether certain provisions 
of the constitution are regarded as purely retrospective and 
contemporaneous or prospective as well ; for, as we have seen, 
every provision of the constitution upon this subject, whether 
dealing with the past, present or future, makes it clear beyond 
dispute that election or appointment are alternatives and not 
coincidents. In this view of the case it is unnecessary to dis- 
cuss the questions whether the office of city magistrate in 
Greater New York is an old office with a new name or a new 
office; whether the provisions of section 17, article 6, of the 
constitution are retrospective and those of section 18 are pro- 
spective; whether, in case such magistrates are to be elected, 
the franchise must be given to all the electors in the city at 
large under said section 17, article 6, or may be divided into 
districts in such manner as the Legislature may direct under 
said section 18. Having arrived at the conclusion that the 
charter amendment of 1901 is unconstitutional, in so far as it 
provides for the appointment of city magistrates in the First 
Division and for their election in the Second Division, we 
might well refrain from discussing all other questions that 
may become purely academic in the course of events that must 
follow this decision; but since some of our brethren think we 
ought to decide the question whether it was constitutional to 
elect magistrates by districts, we may add that we fully con- 
cur in the opinion of Judge Cullen upon that question. 

One other consideration remains to be noticed. The charter 
amendment of 1901 not only provided that city magistrates 
in Brooklyn should be elected instead of being appointed, but 
it also assumed to extend the terms of four city magistrates 
in office when it took effect. The terms of these officers ex- 
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pired on the last day of April 1901, but the amendment pur- 
ported to extend their terms until January 1, 1902 (sec, 
1392). This provision was held to be constitutional in a 
decision which seems to have been acquiesced in by all con- 
cerned (Matter of Kelly v. Van Wyck, 35 Misc. Kep. 210). 
Upon a writ of mandamus commanding the mayor to appoint 
successors to the four magistrates whose terms expired on 
April 30, 1901, the four respondents herein were appointed. 
The certificate in each case recited the appointment to be 
"for the unexpired portion of the term which commenced 
May 1, 1901, and which ends December 31, 1901." The 
limitation of time expressed in these certificates was undoubt- 
edly based upon the erroneous assumption that the charter 
amendment of 1901 (sec. 1392) was valid. Under the law 
of 1895, as amended in 1897, which was the law in force when 
the invalid amendment of 1901 was enacted, the term of the 
oflSce of city magistrate is ten years. No valid appointment 
can be made for any other term, except in case of a vacancy 
occurring otherwise than by expiration of a term, in which 
event the person appointed to fill the same shall be 
appointed for the unexpired residue of the term. It 
is, therefore, obvious that the appointments of the 
answering defendants are either absolutely void, or the at- 
tempted limitation of the term set forth in their certificates 
is a nullity which may be treated as mere surplusage. We 
take the latter view. The only actual power which the mayor 
had in the premises was to make appointments for terms tf 
ten years. It was his purpose to make such appointments as 
he supposed he had the right to make. He followed the letter 
of the statute as he thought it to be. The limitation inserted 
in the certificate was not based upon a design to make a tem- 
porary appointment which, if not authorized, would be wholly 
void, but upon a misapprehension as to which of two statutes, 
the one void and the other valid, should be followed in mak- 
ing the appointments. Under these circumstances, the case 
does not fall within the rule laid down in People ex rel. 
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Bridgeman v. Hall (104 N. Y. 177), where the Mayor of, 
Troy attempted to make a temporary appointment to the ofl&ce 
of chamberlain in the place of the regular incumbent, who 
was then stated to be absent from the city and supposed to be 
a defaulter. In that case the mayor had two powers. The 
one, in case of a vacancy in the oflBce of chamberlain, to 
nominate for a full term ; the other, during the absence of the 
incumbent, to make a temporary appointment. He attempted 
to exercise the latter when he should have exercised the 
former. The error was induced, in part at least, by a mistake 
as to the existence of extrinsic facts which had a controlling 
effect upon the validity of the appointment. Upon the facts 
of the case this court held the temporary appointment void and 
that it did not inure as an appointment for the full term. 
But the court was careful to distinguish the case from People 
ex rel. Andrews v. Lord (9 Mich. 227) and Stadler v. City 
of Detroit (13 id. 346), and said: "There the appointing 
power attempted to exercise a power of appointment clearly 
defined, but by inadvertence of misapprehension put a limita- 
tion upon the appointment which was unauthorized.'* 

A glance at the cases above cited will suffice to show that 
they cover the question here involved. In the Lord case the 
Governor of Michigan made an appointment to fill a vacancy 
in the office of probate judge created by the death of the in- 
cumbent who had been re-elected, but died before the com- 
mencement of his new term. On the succeeding Ist of January, 
when said new term was to commence, the governor made 
another appointment upon the supposition that there was a 
new vacancy. The constitution provided that in case of a 
vacancy the governor is to appoint a person to continue "until 
a successor is elected and qualified/' Under that provision 
it was held that the second appointment was void and that the 
first was good "until a successor is elected and qualified." In 
the Stadler case the term of office of the marshal for the City 
of Detroit as fixed by charter was two years. Stadler was ap- 
pointed for a year and gave a bond covering that period. At 
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.the expiration of the year he waa removed, not in terms, but 
by the attempted appointment of a successor. The court held 
that Stadler's appointment was good for two years ; that the 
recital in the bond of one year was surplusage and that Stadler 
was entitled to the salary of the office. We think that the ap- 
pointments of the answering defendants were valid for the full 
term of ten years and that the limitations attempted to be 
fixed thereto should be treated as surplusage. 

For the foregoing reasons the order of the Appellate Di- 
vision and the interlocutory judgment herein should be af- 
firmed, with costs, and the question certified to this court 
should be answered in the affinnative. 



CuLLEN, J. — While concurring in the opinion of Judge 
Werner, I think the legislation in review before us conflicts 
with the constitution in another respect than that passed upon 
by him, in that the statute of 1901 (chap. 466) provides for 
the election of city magistrates in the Borough of Brooklyn 
by congressional districts, while section 17, article 6, of the 
constitution requires that all judicial officers in cities, other 
than justices of the peace and district judges, shall be elected 
by the electors of the city or appointed by some local au- 
thorities thereof. A perusal of this section shows a marked 
change in the phraseology used with reference to three classes 
of officers. First. "The electors of the several towns shall" 
elect justices of the peace. Second. Justices of the peace 
and district court justices ''may be elected • • • in 
guch manner * * • as are or shall be prescribed by law.'' 
Third. Other judicial officers in cities "shall be chosen by 
the electors of such cities, or appointed by some local au- 
thorities thereof." There is no provision in terms as to who 
shall elect justices of the peace and district court justices in 
cities, while it is expressly directed that justices of the peace 
shall be elected by the electors of the town, and judicial of- 
ficers in cities other than justices of the peace and district 
court justices shall be elected by the electors of the cities in 
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case the oflSces are filled by election. "The electors'* of the 
State or of any of its political divisions means all the electors. 
The constitution provides that the members of this court shall 
be chosen by the "electors of the State," justices of the 
Supreme Court by the "electors of the several existing judicial 
districts," and county judges and surrogates by "the electors 
of their respective counties." No one would seriously assert 
that the Legislature could authorize judges of the Court of 
Appeals to be chosen by districts, justices of the Supreme 
Court by counties in the judicial districts, or county judges 
and surrogates by towns. In fact, even if the constitution had 
failed to prescribe in terms that the oflScers named should be 
elected by the electors of the State, judicial district or county 
(it does not so prescribe as to the governor and the lieutenant 
governor), I should be much inclined to the belief that the 
principle underlies our form of government that all public 
oflBcers must be elected by constituencies coextensive with 
their jurisdiction, unless express provision is made to the 
contrary, as in the instance of justices of the Supreme Court. 
The case of a legislative body or board of a municipality 
whose members are chosen by districts is no exception to the 
rule, for it is only in their aggregate character that such mem- 
bers constitute a municipal authority (Rathbone v. Wirth, 
150 N. Y. 459). The constitution itself recognizes this prin- 
ciple, for when it transferred judges of the various Superior 
City Courts to the Supreme Court it prescribed that they 
should hold court only in the counties by the electors of which 
they had been originally chosen to oflSce. 

But we are not without authority on the interpretation of 
this very section of the constitution. In Brandon v. Avery (22 
N. Y. 469) the validity of a statute authorizing the election 
of a police justice in the town of Ilion, who "in said village" 
should possess all the jurisdiction, power and authority of a 
justice of the peace of the town of German Flats, was chal- 
lenged. The statute was upheld on the ground that it was 
intended to confine the jurisdiction and power of the justice 
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exclnsiTelj to the limits of the village. Judge Comstock there 
fiaid : ^'It is urged that the charter of the Village of Ilioa at- 
tempts to create an additional justice of the peace for the 
town of German Flats, to be chosen by only a portion of the 
electors of that town. If this were true the statute would 
doubtless be unconstitutional (Const., art. 6, sec. 1?).'' In 
Waters v. Langdon (40 Barb., 408) the statute provided that 
a police justice elected in the Village of Whitesboro should 
have the same power and jurisdiction as justices of the peace 
in the town of Whitestown without the qualification "in said 
village'^ found in the Brandon case. It was held that the 
effect of this statute was to authorize a part of the electors 
of the town of Whitestown to choose an additional justice 
of the peace of such town, and that, therefore, it was uncon- 
stitutional and void. This case is cited with approval in 
Geraty v. Reid (78 N. Y. 64). If " the electors" of a town 
mean all the electors of the town it is difBcult to see why the 
term "the electors" of a city does not mean exactly the same 
thing. 

I do not mean to say that police justices might not legally 
be chosen by districts in a city. The constitution authorizes 
justices of the peace and district court justices in cities to be 
elected in such manner as may be prescribed by law. At the 
time of the enactment of this constitutional provision (1869) 
these oflBcers, in the then cities of New York and Brooklyn, 
were elected by districts. Their courts were local in their 
character. They were held in the districts, and in many re- 
spects their jurisdiction was confined to such districts. In 
what district it was necessary to bring a suit depended in some 
measure, at least, on the residence of the parties with reference 
to the district. My recollection is that the jurisdiction of the 
district courts in the City of New York was exclusively civil, 
but not so with justices of the peace in Brooklyn, who could 
and did act as criminal magistrates. The constitution does 
not prescribe what the jurisdiction of these justices must be. 
I think that the Legislature might create in cities district 
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criminal courts as well as district civil courts, with justices 
to be elected by the electors of the district. But in such case 
the courts must be really district courts; that is to say, courts 
held for the districts, and the jurisdiction of whose magis- 
trates is in some way limited to, or at least connected with, 
the districts, of which there is not a trace in the present case. 
If this view be correct we are not troubled with any fear that 
our decision may obliterate the City Court of New York. 
The judges of that court are elected by the voters of the old 
City of New York, the present Borough of Manhattan. But 
the jurisdiction of the court is confined to that borough, and 
the election of its judges in the present manner can well be 
upheld on the ground that it is a district court within the 
Constitution/' 



Babtlett and Haight, J J. (dissenting) — ^We are unable 
to agree with the prevailing opinion, which pronounces un- 
constitutional section 1392 of the charter of Greater New 
York as amended in 1901 (chap. 366 of the Laws of 1901) 
on the ground that it is in violation of article 6, section 17, 
of the constitution. 

We are of opinion that the Lesiglature, in amending this 
section of the charter, derived its power from article 6, sec- 
tion 18, of the constitution, which reads: "Inferior local 
courts of civil and criminal jurisdiction may be established 
by the Legislature, but no inferior local court hereafter created 
shall be a court of record. The Legislature shall not here- 
after confer upon any inferior local court of its creation any 
equity jurisdiction or any greater jurisdiction in other re- 
spects than is conferred upon County Courts by or under 
this article. Except as herein otherwise provided, all judicial 
officers shall be elected or appointed at such times and in such 
manner as the Legislature may direct/* 

This section of the constitution contemplates and au- 
thorizes, among other things, the establishment by the Legis- 
lature of courts possessing criminal jurisdiction. 
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The material portions of section 17 read as follows : ''Jus- 
tices of the peace and District Court justices may be elected 
in the different cities of this State in such manner^ and with 
such powers and for such terms, respectivelyy as are or shall 
be prescribed by law; all other judicial officers in cities, whose 
election or appointment is not otherwise provided for in this 
article, shall be chosen by the electors of such cities or afh 
pointed by some local authorities thereof/' 

If, as is contended, the closing language of the section just 
quoted covers the establishment by the Legislature of inferior 
local courts of criminal jurisdiction, it is impossible to give 
force or effect to section 18. If it was the intention of the 
framers of the constitution to cover by section 17 the es- 
tablishment of inferior local courts of civil and criminal 
jurisdiction, section 18 is surplusage. 

The reading of these two sections together makes it ap- 
parent that the framers of the constitution were dealing in 
section 17, so far as cities are concerned, with courts of civil 
jurisdiction only. In construing these sections we have re- 
ferred to the proceedings of the constitutional convention of 
1868, in which sections 17 and 18 were amended, and, as 
amended, have been incorporated in the constitution of 1894, 
with a slight amendment not affecting any question herein 
involved. 

Section 17 as it existed under the constitution of 1846 pro- 
vided that "The electors of the several towns shall at their 
annual town meeting, and in such manner as the Legislature 
may direct, elect justices of the peace, whose terms of office 
shall be four years.'* The other provisions of this section 
related to the filling of vacancies and the removal of justices. 

Section 18 provided that "All judicial officers of cities and 
villages, and such other judicial officers as may be created 
herein by law, shall be elected at such times and in such man- 
ner as the Legislature may direct." 

It will be observed that section 17 related to the election 
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of jufitices in towns, while section 18 related to judicial of- 
ficers in cities and villages. 

Under the amendment of 1868 section 18 was made general 
applying to all of the State, and was no longer limited to 
cities and villages, but provided that inferior local courts of 
civil and criminal jurisdiction may be established by the 
Legislature, and, except as herein otherwise provided for, 
shall be elected or appointed at such times and in such manner 
as the Legislature may direct. 

Section 17 was then amended so as to extend to cities as 
well as towns by inserting the provision to which we have 
already referred. 

It appears from the proceedings of the convention in 1868 
that section 17 had been amended so as to provide that "Jus- 
tices of the peace and police justices shall be elected in the 
different cities of this State in such manner, and with such 
powers and for such terms, respectively, as shall be prescribed 
by law"' (Journal, p. 1093; Debates, p. 3732). 

Subsequently, Mr. Murphy moved to reconsider the vote 
by which the article on judiciary was adopted, for the purpose 
of enabling him to move the substitute, as follows : "Justices 
of the peace and District Court justices shall be elected in the 
different cities of this State in such manner and with such 
powers and for such terms respectively as shall be prescribed 
by law; all other judicial officers in cities, whose election or 
appointment is not otherwise provided for in this article, shall 
be elected or appointed by some local authorities of such citie.^ 
respectively.** This amendment was carried (Journal, pp. 
1164,1165). 

In the debates upon this amendment, Mr. Murphy said: 
"It will be recollected that I proposed an amendment which 
was adopted, to this section, providing that justices of the 
peace and police justices shall be elected in the different cities 
of this State in such manner and with such powers and for 
such terms respectively as shall be prescribed by law. When 
I drew that amendment I supposed that justices of the Dis- 
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trict Courts in the City of New York were really justices of 
the peace and were included within that denomination as ex- 
pressed in the amendment; but it appears they are considered 
otherwise. I wish to amend that amendment by inserting 
after the words ^justices of the peace' the words *and District 
Court justices.' I nave submitted my amendment to the 
gentlemen interested in this question in the City of New 
York^ and I believe all others who have taken any particular 
interest in this question^ and with their assent I have modified 
the original amendment so as to read as follows :'' 

Mr. Verplank then stated : ^^I desire to know, as the section 
now stands, what becomes of police justices ?" And, further, 
''I would like to ask the gentleman from Kings (Mr. Murphy) 
why he moves to strike out the election of police justices by 
the people of the cities where they reside?" To which Mr. 
Murphy answered : "In order to save the District Court jus- 
tices in the City of New York, which are entirely of civil 
jurisdiction/* 

Then Mr. Verplank further stated: "The police justices 
of the City of Buffalo have been elected for a great many 
years, and there never has been any complaint on the subject, 
and I know no reason why the election of these oflBcers should 
be changed and made subject to appointment by the Legis- 
lature." To this Mr. Murphy replied: "It does not follow 
that it shall be." Mr. Comstock answered : "It will be left 
ju«t where it is." 

It is thus apparent that section 17 was framed for the pur- 
pose of providing for the election of justices of the peace in 
towns, and also for District Court judges or justices and other 
judicial officers in cities whose jurisdiction was limited to 
civil cases, leaving the organization of criminal courts to the 
provisions of section 18. 

This is rendered clear beyond dispute from the proceedings 
of the convention just quoted, in which the provision for elect- 
ing police justices was stricken out of section 17. It is true 
section 18 also provides for inferior local courts of civil 
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juriediction as well as criminal, but thia section having been 
made general so as to apply to the whole State, as well as to 
cities, inferior local courts may be established in villages or 
towns. It also covered existing conditions in other cities 
where courts had been established having both civil and 
criminal jurisdiction. By the provisions of this section ju- 
dicial officers shall be elected or appointed at such times and 
in such manner as the Legislature may direct. Here we have 
no limitation upon the power of the L^islature. It may 
divide cities into districts and provide for the election of 
justices in such districts by the electors thereof, or may pro- 
vide for their election by the municipality at large or by ap- 
pointment. 

The concluding provision of section 17, to the effect that aU 
other judicial officers in cities whose election or appointment 
is not otherwise provided for in this article, shall be chosen 
by the electors of such cities or appointed by some local au- 
thorities thereof, was evidently inserted to meet existing con- 
ditions in the City of New York and other cities of the State 
in which Superior City Courts and Courts of Common Pleas 
were in existence, having civil jurisdiction only. This pro- 
vision was not intended to apply to courts having criminal 
jurisdiction only, as it would be in conflict with section 18, 
which provides that the judicial officers of such courts shall 
be elected or appointed at such times and in such manner as 
the Legislature may direct. 

This construction is in accord with the case of Curtin v. 
Barton (139 N. Y. 505), which involved the constitutionality 
of chapter 343 of the Laws of 1892, establishing in the City 
of S3rracuse a court called "The Municipal Court of the City 
of Syracuse.*^ The contention was that this act was uncon- 
stitutional. It is unnecessary to consider the various pro- 
visions of the act in question. It is enough for our present 
purpose to call attention to the fact that the third section 
provides for the election of judges at the annual charter 
election to be held in the city next preceding the close of the 
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term of the govemor^s appointees and thereafter as the term 
which was fixed at six years should expire. The next section 
provides for vacancies^ and in the several sections following 
the powers and duties of the judges^ and the several subjects 
to which the jurisdiction of the court was to extend, are speci- 
fied and enumerated. 

Judge O'Brien, writing the opinion of the court, said (at 
p. 609) : "None of these provisions are material to the 
question involved in the appeal except the twelfth section, 
which provides that Hhe said court shall have the same juris- 
diction over the persons of defendants as is now possessed by 
Justices' Courts of towns, pursuant to the provisions of sec- 
tion 2869 of the Code of Civil Procedure, and for the purpose 
of conferring jurisdiction of the person the said City of Syra- 
cuse shall be deemed a town and the said court a Justice's 
Court thereof.' The most serious objection to this act grows 
out of the provision authorizing the governor to appoint the 
first judges. The court was so organized when the judgment 
under review was given, and it is claimed that the Legis- 
lature had no power to appoint or provide for the appoint- 
ment of the judges. The solution of the question depends 
upon the construction to be given to section 19 and the last 
clause of section 18, article 6, of the constitution." 

It should be observed that this opinion was written before 
the adoption of the constitution of 1894, and section 18, re- 
ferred to in Judge O'Brien's opinion, is present section 17 
and section 19 is present section 18 of article 6 of the con- 
stitution. 

Judge O'Brien continues: "If the words 'all other judicial 
officers in cities,' contained in the last clause of section 1*8 
(17), are applicable only to oflScers and courts existing when 
the constitution went into effect, and if it can be held that 
this court could have been legally constituted and the judges 
clothed with their official character under section 19 (18), 
then the Legislature clearly had the power to provide for the 
appointment of the judges by the governor and Senate. It 



Digiti 



zed by Google 



VOL. XXXIII. 97 



The People of the State of New York v. Edward J. Dooley et al. 

may be dijOScult to construe these provisions in such a way as 
to give both full effect and in a manner as would exclude any 
doubt that the intention of the f ramers of the constitution 
had been ascertained and enforced. There is no doubt^ how- 
ever, in regard to the power of the Legislature to establish an 
inferior local court of civil and criminal jurisdiction in a 
city under section 19 (18) ; the only question here being as 
to the power to appoint the judges or confer this power on the 
governor. We do not deem it necessary to decide that question 
in this case/^ 

The precise point, to which we call attention, is that it 
was held that there was no doubt in regard to the power of the 
Legislature to establish an inferior local court of civil and 
criminal jurisdiction in a city under section 19 (18), the only 
question for decision being the power to appoint judges and 
to confer that power upon the governor. This latter question 
was not decided. 

It seems to have been taken for granted that present section 
17 of the constitution related to existing courts, and that the 
Municipal Court of the City of Syracuse was organized under 
present section 18. 

It is contended that all of the magistrates of criminal 
courts in a city must be either appointed or elected ; that the 
Legislature cannot provide for the election of a part and the 
appointment of the others. We find no authority for this 
contention in the constitution. On the other hand, it is in 
direct conflict with the provision of section 18 that judicial 
ofiScers may be elected or appointed at such times and in 
such manner as the Legislature may direct. The Legislature 
in its wisdom may provide for both elective and appointive 
magistrates, as the exigencies of the case may demand. This 
power has frequently been exercised by the Legislature in the 
selecting of non-partisan boards in cities, as, for instance, in 
the City of Buffalo. Its revised charter of 1891 provides for 
a board of public works to consist of three members, who 
shall hold their oflSces for three years, one of whom shall be 
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elected by the people and the other two appointed by the 
mayor> but the commisBioners so appointed were not to be 
adherents of the same political party. The evident intention 
of the Legislature was that some skilled and experienced 
engineer should be kept upon the boards which could be better 
accomplished by the appointing power than by resorting to an 
election in which any person may be a candidate. The com- 
missioners of public work are city ofScers^ and they must be 
elected or appointed pursuant to the provisions of section 2 
of article 10 of the constitution^ the provisions of which are 
substantially the same as the concluding provisions of section 
17 of article 6. We see no objection to non-partisan legisla- 
tion of this character. In many respects it is more com- 
mendable than much of the legislation that is designed for 
partisan purposes; consequently we are of the opinion that 
the constitution does not deprive the Legislature of the power 
to provide for the eleKion of certain dty ofScers and the ap- 
pointment of others. 

It is argued that this construction would tend to deprive 
electors of their constitutional rights by permitting officers 
elected in a certain district to exercise their functions in 
another locality or portion of a city. We are of opinion that 
no such result follows. In the constitutions of 1846^ 1868 
and 1894 it is provided that justices of the Supreme Court 
elected in a certain district could exercise their functions in 
any county of the State. We have here the recognition, by 
the framers of the constitution, of the principle that an of- 
ficer may be elected in one locality and exercise his functions 
in another. 

A constitution is not supposed to deal with details, but 
general principles, and it is a familiar rule of construction 
that, where the letter of the constitution is in conflict with 
the intention of the Legislature, the latter will prevail. 

It is clear that the framers of the constitution contemplated 
situations which might arise in the future when the Legis- 
lature should be free to provide for appointment or election 
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in districtB or cities at large, as might seem proper. The sit- 
uation that confronted the Legislature when amending the 
charter of the City of New York in 1901 well illustrates the 
wisdom of the f ramers of the constitution in this respect. The 
City of New York, containing 3,600,000 of inhabitants, is 
made up of the entire counties of New York, Kings, Bich- 
mond and Queens and a portion of the County of Westchester. 
The boroughs of Manhattan and the Bronx constitute the 
First Division and the remaining territory the Second Di- 
vision of the greater city. In dealing with the election of 
magistrates the Legislature saw fit to provide that they should 
be appointed by the mayor of the city in the First Division 
and elected by districts in the Second Division, with details 
to which reference need not now be made. 

The situation presented in this enormous centre of popula- 
tion is not to be regulated by the policy that might prevail 
in a country village or town or a city of insignificant popula- 
tion. It cannot be properly said that the qualified electors in 
the boroughs of Manhattan and the Bronx are deprived of 
their constitutional rights by allowing the duly elected mayor 
to appoint magistrates in that division of the city. The mayor 
is placed in power by the electors and represents them in the 
act of appointment. On the other hand, there were many 
cogent reasons that rendered an election of magistrates in the 
Borough of Brooklyn, and ultimately in the other territory 
contained in the Second Division, desirable and proper. 

One other point should be alluded to. Section 1392 of the 
city charter, as amended in 1901, provided as follows : *'The 
city magistrates in ofl5ce in the Second Division on the Ist 
day of January, 1901, who were police justices in the former 
City of Brooklyn in oflSce on the 31st day of January, 1898, 
shall hold their office until their successors are elected at the 
general election to be held in the year 1901, but all city magis- 
strates in the Borough of Brooklyn, appointed after January 
31, 1899, who were in office on January 1, 1901, shall hold 
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office until their successors are elected at the general election 
to be held in the year 1907/' 

The mayor having been advised that this extension of time 
was unconstitutional, appointed under compulsion of man- 
damua in June> 1901, six persons to the office of city magis- 
trate, in the Borough of Brooklyn, to fill the vacancies caused 
by the expiration of the original terms of office of the former 
police justices of Brooklyn on April 30, 1901. 

In the certificates of appointment, in obedience to the writ 
of mandamus, and in view of the situation, the terms of office 
of such new appointees were designated as expiring on Decem- 
ber 31, 1901. 

It is now claimed that the mayor, in making these appoint- 
ments, was exercising his power imder section 1392 as it stood 
prior to the amendment of 1901, and that the legal effect of 
his action was to vest in each of the appointees a term of ten 
years. 

While we are of opinion that the extension of time con- 
tained in the amended section was constitutional, neverthe- 
less, if the contrary is assumed, it is impossible, in view of 
the surrounding facts, to legally hold that the mayor was ex- 
ercising his general powers of appointment. He was com- 
pelled to his action by the writ of mandamus and his certifi- 
cates disclose upon their face the precise nature of the power 
that he exercised under the command of the court. 

The cases cited to sustain the contrary view have no ap- 
plication to this situation, and if the statutory extension of 
time is to be deemed unconstitutional the appointments were 
absolutely void. 

We have to say, in conclusion, that it seems to us a most un- 
fortunate and imnecessary result that persons who have been 
neither elected nor appointed to the office of city magistrate 
should be declared entitled to this responsible position for a 
term of ten years by the judgment of this court. 

The order appealed from should be reversed. 
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Parksb^ Ch. J.; Qhay and O^ribk^ JJ.> concur with 
Werner and Cullen^ JJ.; Bartlbtt and Haight, JJ^ 
dlBaent. 

Ordered accordingly. 



JENNIE AGNES DICKINSON v. WILLIAM M. HOES, 
PUBLIC ADMINISTRATOR, AS ADMINISTRATOR 
OP THE GOODS, CHATTELS AND CREDITS OP 
JOHN KEALEY, DECEASED. 

Supreme Court, County of New York— May, 1902. 

§ 2718. 

(Hfi of Reoeipi, Donatio Catua MortU. 

A receipt for saying^ iMuk books ie the subject of a Talid donatio 
caiisa mortis, and passes title of the books and the moneys in the 



The sole distributee of an estate, with no debts existing against it, 
has a ri^t to appropriate and transfer it by donatio causa 
mortis. 

That there are no debts may be proved by common-law evidence, 
and publication for claims against the estate is not required. 

The concurrence of a surety company, which is surety upon the 
distributee's bond as administrator before the discharge of the 
administrator, the donor, is not necessary, nor is the gift in- 
validated because the concurrence of the surety company was 
indispensable to the possession of the moneys on deposit. 
{Decided May, 1902.) 

Rose Kealey, a widow, died May 2, 1899, in this city, 
and was buried in Potter^B Field by the city authorities. 
She left her surviving an only son, who had not been 
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informed that his mother had $2,500 on deposit in two say- 
ings banks in this city. Some days after her burial the 
son, John Eealey, found the savings bank books in an old 
hat box upon the top shelf of a closet, and thereupon he 
took out letters of administration upon his mother's estate, 
the United States Fidelity & Guarantee Company becoming 
surety upon his bond« The savings bank books were given 
to the surety company, who gave him a receipt for them, 
and he and the company executed an agreement under seal 
as to the deposit and payment of the money. The money 
was taken out of the savings banks and deposited with the 
Colonial Trust Company, upon which John Kealey was 
allowed to draw $50 per month by his check countersigned 
by the surety company. He continued to occupy the rooms 
his mother and he had occupied in an old style tenement 
house, of which Mrs. Jennie Agnes Dickinson was janitress. 
Mrs. Dickinson's children had been accustomed to go to the 
grocery store and do other errands for old Mrs. Kealey, and 
Mrs. Dickinson often helped her and her son in many ways. 
On the 9th day of April, 1900, John Kealey was found 
lying on the floor of his room moaning, and, Mrs. Dickinson 
having been called, he said to her that he was dying, and he 
asked her to bury him and take his mother out of the Pot- 
ter's Field and bury her alongside of him. Upon Mrs. Dick- 
inson declaring she had no money to do that, he said he had 
plenty, and told one of her daughters to go to a bureau 
drawer, to which he pointed, and get some papers. He 
handed the papers to Mrs. Dickinson, saying : 'These papers 
are yours ; you bury me and take my mother out of the Pot- 
ter's Field and bury me alongside of her and all that is 
left over and all the money is yours." A plumber who 
was working in the house came into the room and suggested 
to Mr. Kealey that he ought to sign his name. Mr. Kealey 
asked for a pencil and the papers, took out the agreement 
he had signed and under his name and opposite the seal he 
made his mark, saying, as he handed the papers back to Mrs. 
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Dickmson : "This is all I can do to-day.*^ At 7 o^clock that 
nighty on his way to the hospital, John Kealey died. 

On the 19th day of April, 1900, the public administrator 
called npon Mrs. Dickinson and demanded the papers of 
John Kealey from her. She told him they were her prop- 
erty; the public administrator insisted and took the papers 
from her, giving her his receipt. 

The Colonial Trust Company and the public adminis- 
trator were then notified in writing that the moneys on 
deposit were her property and she demanded the same, 
which being refused, she brought an action in the Supreme 
Court to recover the moneys. The cause came on for trial 
and was decided against Mrs. Dickinson upon the ground 
that the moneys did not belong to John Kealey, so he could 
not dispose of them until administration upon his mother's 
estate had been completed and he had been discharged, as 
the surety company was liable upon his bond until then. 

The public administrator was then appointed adminis- 
trator of both Boee Kealey's and John Keale/s estate, and 
thereupon the money on deposit was paid over by the Colonial 
Trust Company to him. Mrs. Dickinson then served notice 
of claim, and demand of payment, and upon an offer to refer 
her claim under the statute, the present referee was 
appointed. 

George F. Langbein, for the plaintiff. 

Frank W. Arnold, for defendant, the public administrator. 



Hon. Roger A. Prtor, Referee. — Matter of Van Sloaten 
V. Dodge (146 N. Y. 327), not cited by counsel, occurs to 
the referee as possibly fatal to the validity of this proceed- 
ing. But in that case the gift was inter vivos, and, taking 
effect during the lifetime of the decedent, could not con- 
stitute a claim against him or his estate. But here is a 
gift mortis causa, which not being effectual until the death 
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of the donor, is an apparent asset in the hands of his admin- 
istrator, and is so claimed by him (Williams v. Qmle, 117 
N. Y. 343, 348; Matter of Crosby, 46 N. Y. St Rep. 442, 
444). 

I conclude that the order of reference is not a nullity, and 
that I may proceed to determine the matter in controversy 
(Code Civ. Pro., sec. 2718). 

John Eealey being sole distributee of his mother's estate, 
and no debts existing against it, he had a right to appro- 
priate it without administration (Blood v. Kane, 130 N. Y. 
654; Matter of Mullon, 146 N. Y. 104; Barlow v. Myers, 
24 Hun, 286, 290; 15 L. R. A. 493, note). 

It appears by a preponderance of proof that John Kealey 
meant to make the gift; that he was capable of forming 
such intention; that he made the gift in apprehension of 
death; that he died of the malady with which he was then 
afflicted; that he perfected the gift by due delivery, and 
that the donee accepted the gift. That the gift was per- 
fected by the delivery of the receipt and agreement is r.n 
adjudged proposition (Elam v. Keen 4 Leigh, Va. 333). 

The efficacy of the gift is not impaired by the fact that 
it was only of the residue of the fund, after payment for 
the burials (Podmore v. Savings Institution, 48 App. Div. 
218; Loucks v. Johnson, 70 Hun, 566). 

Nor is the gift invalidated because the concurrence of the 
surety company was indispensable to the possession of the 
fund (Gilkinson v. Third Ave. R. R. 47 App. Div. 472; 
Page V. Lewis 18 L. R. A. 170, 180). 

The conclusion is that the judgment must be for the 
plaintiff. 



[There was no appeal from the decision of the referee.] 

ASCEBTAIinCElTT OF DEBTS. 

Section 2718 of the Code of Civil Prooeedure was amended in 1803, 
so that it, with 2717, became 2722 of the present Code, and section 
2718, as it now stands, is new to the Code. 
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See also R. S. 2561-2. Sections 34, 35, 36, 37, 39. L. 1859, ch. 
261. L. 1880, ch. 245. L. 1890, ch. 456. 

Costs. See note, 24 Civ. Pro. 289, 290, and 28 Ciy. Pro. 161, 163. 

DiSBUBSEMBNTS. Allowcd. See same case and note. 

Retebence. This section (2718) now provides that on the entry 
of an order of reference of a claim against a decedent's estate the 
proceedings shall become an action in the Supreme Court, and that 
the reference shall be governed on the question of costs hj sections 
1835 and 1836 of the Code. This does not change the existing rule 
that disbursements may be allowed, even though no reference is made 
to them in these sections. Outhouse v. Odell, 24 Civ. Pro. 289. 

Unbeasonablt Resisted. Where, however, the claim has not 
been unreasonably resisted or neglected by the defendants, disburse- 
ments are allowed, but costs may not be, the plaintiff being entitled, 
in such case, to the referee's and witnesses' fees and other necessary 
disbursements. Mulligan v. Cannon, 25 Civ. Pro. 348. Matter of 
Raab, 47 App. Div. 33. 
WHEif Costs shall be Allowed. 

Where there is a recovery on a claim which has been rejected by 
the executor who has failed to file the consult required, costs must 
be allowed. Carter v, Bamum, 28 Civ. Pro. 161. 
Status of Claims. 

A judgment recovered against the decedent during his lifetime is 
not a claim which may be rejected and referred within the con- 
templation of sections 1822 and 2718 of the Code of Civil Procedure. 
It is a debt, the validity of which has been established by a court of 
competent jurisdiction. Section 2743, 72, K. Y. 518. The court has 
simply to determine to whom it is payable. Matter of Browne, 35 
MiBC. 362. 

Life Estate under a will is not such a claim as may be referred 
under section 2718, nor within its contemplation. Matter of Weeden, 
37 Misc. 716. 
PBoor OF Claim. 

The requirements as to proof of claim is to prevent imposition 
upon estates and confers no jurisdiction, nor does it prove the ex- 
istence of the debt, i.nd is not evidence for this purpose. Osborne v. 
Parker, 66 App. Div. 277. 

The presentation of the claim in compliance with the statute and 
imposes the duty upon the executor to afiirmatively establish the 
defense. Matter of Rowell, 45 App. Div. 323. 

See also cited in above opinion Red. Surr. 5th Ed. 527. Lerche v. 
Brasher as adm., 104 N. Y. 157; Hicks- Alixanian «. Walton exr., 14 
App. Div. 199. 
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HARBY GRIFFITHS, AN INFANT, BY HENRY W. 
GRIFFITHS, GUARDIAN AD LITEM, RESPON- 
DENT, V. METROPOLITAN STREET RAILWAY 
COMPANY, APPELLANT. 

COUBT OF Apfbam — ^Mat, 1902. 

§ 834 

Testimony of PAytiotofi. Conatruetion of Booiion 834, Code Civil 

Procedure, 

To bring the evidence of a physician within the prohibition cf sec- 
tion 834 of the Code, three elements must coincide: 1. The 
relation of physician and patient must exist. 2. The informa- 
tion must be acquired while attending the patient. 3. The in- 
formation must be necessary to enable the physician to act in 
that capacity. 

The burden of showing that evidence sought to be excluded is within 
the prohibition of the section rests upon the party seeking to 
exclude it. 

Defendant's witness, a physician, was at the scene of an accident 
when the ambulance arrived and rendered first aid to the plain- 
tiff, who was seriously injured. He rode with plaintiff in 
the ambulance part of the way to the hospital, at which he was 
an attending physician; but had no other relations with the 
plaintiff imtil ten days thereafter, when he called upon 
plaintiff at the instance of the defendant and had a conversa- 
tion with him about the details of the accident. This, he 
testified, was distinct from any treatment as a physician. The 
witness' evidence of this conversation was, under objection by 
plaintiff's counsel, excluded. Held error. 
{Decided May, 1902.) 

Appeal from a judgment of the Appellate Division of the 
Supreme Court in the First Judicial Department reversing 
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u judgment dismissing the complaint and reinstating a 
verdict rendered by a jury. 

On the 17th day of April, 1899, the plaintiff, a boy 
between 7 and 8 years of age, was struck by one of the 
defendants northbound cable cars on Columbus avenue, 
between Ninety-third and Ninety-fourth streets, in the City 
of New York. This action is brought to recover damages 
for the injuries he thus received. The accident occurred 
between 5 and 6 o'clock in the afternoon. The day was 
clear and bright. The plaintiff lived with his parents at 
the northwest comer of Columbus avenue and Ninety-third 
street. Just before the accident he had been sent by his 
mother on some errands. Having made some purchases at 
a store on the west side of the avenue, just below Ninety- 
fourth street, he started to cross the street directly in front 
of the store. He stood at the curb watching some men at 
a manhole for a short time, and then proceeded into the 
street as far as the easterly or ''uptown*' track of the defend- 
ant's road, where he waited for an up car to pass. Then he 
looked north and south and stepped upon the ''up track." 
While upon the track, and, as he says, waiting for two 
southbound cars to pass, he was struck by an up-bound car. 
As a result of this collision one of his arms was fractured 
and one of his legs was so badly crushed that it had to be 
amputated just above the ankle. 

There was a sharp conflict in the evidence as to the dis- 
tance between the car and the plaintiff when he stepped 
upon the track. The plaintiff testified that when he 
attempted to cross the track there was no up-bound car in 
sight as far south as the comer of Ninety-third street, which 
was about 150 feet distant; that he did not see it until it 
was two or three houses from him; that he then attempted 
to get off the track, but the car was coming so fast he could 
not get out of the way in time to avoid the accident. Other 
witnesses corroborated the plaintiff's story. There was some 
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evidence upon which the jury had the right to find that 
the car could have been stopped in time to have avoided 
the accident^ although it was going at full speedy and there 
was conflicting evidence as to whether the warning gong 
was sounded or not. The plaintiff was a bright^ intelligent 
boy^ who^ according to his mother's testimony, was capable 
of taking care of himself upon the street. 

No motion to dismiss the complaint or for a non-suit 
seems to have been made at the close of plaintiff's testi- 
mony. After all the evidence was in, counsel for the 
defendant moved ^^to dismiss the complaint upon the ground 
that the plaintiff has not shown by a preponderance of 
proof that he was free from contributory negligence and 
that the accident was caused solely by the negligence of the 
defendant." The trial court reserved decision upon this 
motion pending the submission to the jury of certain specific 
questions in accordance with the practice authorized by sec- 
tion 1187 of the Code of Civil Procedure. 

The answers which the jury returned to these questions 
disclose that they found that the gripman of the car saw 
the plaintiff in time to have avoided the accident; that the 
defendant was guilty of negligence which caused the injury, 
and that neither the plaintiff nor his parents were guilty of 
contributory negligence. Plaintiff's damages were fixed at 
$5,000. After the jury had rendered this verdict the 
defendant renewed the motion to dismiss and also moved for 
a new trial. No exception was taken by the defendant to 
the action of the trial court in submitting to the jury the 
questions whether the plaintiff was free from contributory 
negligence and whether the defendant was negligent. The 
trial court subsequently set aside the verdict and dismissed 
the complaint, without granting a new trial. The plaintiff 
then appealed to the Appellate Division from the judgment 
entered upon the order of the trial court setting aside the 
verdict and dismissing the complaint The Appellate Divi- 
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sion reversed the order dismissing the complaint and rein- 
stated the verdict, also without ordering a new trial. 

David B. Hill, for appellant. 

Ferdinand E. M. Bullowa, for respondent. 



Werneb, J. — The form of defendant's motion to dismiss 
the complaint seems to concede that there was some evidence 
of defendant's negligence as well as plaintifiPs freedom from 
contributory negligence. The motion was based upon plain- 
tiflPs alleged failure to establish by ^^preponderance of proof 
that he was free from contributory negligence and that the 
accident was caused solely by the negligence of the defend- 
ant." However that may be, the facts involved in the 
inquiry have been disposed of by the learned Appellate Divi- 
sion in favor of the plaintiff, and this court is bound by 
that decision. The only question presented by the record 
which is open for our consideration arises upon an exception 
taken to a ruling of the learned trial court in excluding 
certain evidence of a physician called as a witness for the 
defendant. The evidence was excluded because it was 
thought to be within the prohibition of section 834 of the 
Code of Civil Procedure, which provides: "A person duly 
authorized to practice physic or surgery shall not be allowed 
to disclose any information which he acquired in attending 
a patient, in a professional capacity, and which was necessary 
to enable him to act in that capacity." One, Dr. Moorehead, 
called as a witness for the defendant, testified that he was at 
the scene of the accident when the ambulance arrived, but, 
aside from the fact that he rendered first aid to the plaintiff 
in the drug store immediately after the accident, he had no 
relation with him. The record discloses that Dr. Moorehead 
was an attending physician at the J. Hood Wright Memorial 
Hospital, where the boy was taken, and had ridden with the 
boy in the ambulance about three blocks of the way to the 
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hoepital; that he was also a surgeon in the employ of the 
defendant, but whether such employment commenced before 
or after the accident is not disclosed; that he next saw the 
boy about ten days afterwards at the hospital, when he had 
a talk with him, as he says, as part of his duty toward the 
defendant. He was then asked by counsel for the defend- 
ant: '^Can you state whether or not, from his conversation^ 
he was suffering any pain, or whether he talked to you and 
understood you V^ The court here interposed and said : ^'We 
will settle the question of the admissibility of his evidence.*' 
The witness was then permitted to continue, saying: *T[ then 
asked him to tell me the details of his accident, and I 
received some reply from him.'' At this point a discussion 
ensued between counsel and court, at the conclusion of which 
the court, after expressing doubt as to the admissibility of 
the testimony, said : "I will give you an exception," although, 
up to that time no objection appears upon the record. The 
witness then stated: '^I did not in the hoepital at this time 
ten days afterwards go to treat him in any sense as a phy- 
sician." The doctor was then interrogated by counsel for the 
defendant as follows : ^'Q. Did you have any talk with hint 
as to that condition, or only as to the way in which the 
accident happened?" "A. It was entirely as to the method 
of the accident." *'Q. So that whatever he said to you was 
entirely distinct from any treatment or visit of a physician, 
or anything of that sort?" "A. Entirely so." The counsel 
for the defendant here said : *1 now renew the question." 
Whereupon the court further interrogated the witness, elicit* 
ing from him, in substance, that he did not think that the 
plaintiff knew that he was the physician who treated him 
at the drug store, and that he did not advise him of the fact 
until after the plaintiff had given him a statement. This 
ended the examination of the witness, and the court said: 
"It is rather a narrow question. But I think the doctor 
aame there with the assumed authority that a doctor would 
have in such a place and that any talk that he had with the 
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boy was privileged.'* To this the counsel for the defendant 
excepted. It is to be observed that there is no exception 
which sharply points to the evidence excluded by the courts 
but^ we think, there is enough in the record to indicate that 
the court ruled out all evidence of the witness as to any con- 
versation he had with the plaintiff concerning the details of 
the accident and how it occurred. To bring the evidence of 
a physician within the prohibition of the Code section above 
quoted, three elements must coincide: 1. The relation of 
physician and patient must exist. 2. The information must 
be acquired while attending the patient. 3. The informa- 
tion must be necessary to enable the physician to act in that 
capacity. Upon the evidence disclosed by the record, it is 
doubtful whether either of these requisites were established 
in the case at bar. It is true that Dr. Moorehead did render 
first aid to the plaintiff and rode with him in the ambulance 
for a distance of three blocks. But the physician testified 
that thereafter he had no relation to the plaintiff, either as 
an official of the hospital or otherwise, until about ten days 
after the accident, when, as a part of his duty to the defend- 
ant, he saw the plaintiff at the hospital. There is nothing 
in the record to disclose the nature and purpose of this visit 
except the doctor's statement that it was made as part of his 
duty to the defendant, by whom he was then employed, and 
that the doctor did not go to the hospital to treat the plain- 
tiff "in any sense as a physician.'' 

It is the well-settled rule that the burden of showing that 
evidence sought to be excluded under this section is within 
the prohibition of the statute rests upon the party seeking 
to exclude it (People v. Koemer, 154 N". Y. 355; Fisher v. 
Fisher, 129 N. Y. 654; People v. Schuyler, 106 N. Y. 298; 
Edington v. ^tna Life Ins. Co., 77 N". Y. 564). In People 
V. Koemer (supra) we find the latest expression of the rule 
in this court, where it is laid down by Judge Martin, as fol- 
lows: "Where the testimony of the phjrsician is sought to 
bo excluded under the provisions of that section (834) of the^ 
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Code, the burden is upon the party seeking to exclude it to 
bring the case within its provisions. He must make it 
appear not only that the information which he seeks to 
exclude was acquired by the witness while attending the 
patient in a professional capacity, but also that it was neces- 
sary to enable him to perform some professional act.*' Here 
there are no facts shown which would warrant the presump- 
tion that the relation of physician and patient existed, or 
that would justify the conclusion that the conversation 
which the doctor was about to give had any relation to pro- 
fessional treatment. There may be circumstances in which 
it is necessary for a physician to inquire of a patient how 
an accident happened in order to properly treat him. But 
that is not true in all cases, and no such necessity was shown 
in the case at bar. In People v. Schuyler (supra) a jail 
physician was called to state his opinion as to the sanity of 
the defendant, and, notwithstanding the fact that the wit- 
ness had examined the defendant in his professional capacity, 
he was allowed to testify, and this court sustained the ruling. 
In Edington v. ^tna Life Ins. Co. (supra) the physician 
had treated the assured professionally, but the relation had 
ceased some time before the death of the assured. He was 
asked if the assured was cured when he left the witness* 
hands, and what, generajly, was his physical condition. 
These questions were excluded, and this court decided that 
the ruling was erroneous. In the case at bar the witness 
expressly stated that the information which he obtained 
from the plaintiff was distinct from any treatment as a 
physician, and that the conversation was simply as to the 
details of the accident. No fact was brought out tending 
in any way to contradict him. If it had appeared that the 
information was at all necessary to enable the witness to 
treat the plaintiff professionally, the trial judge would have 
been justified in excluding the evidence. Where the party 
seeking to exclude the evidence shows facts which indicate 
that the information was necessary for professional treat- 
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menty the trial judge is the sole judge of its admissibility^ 
notwithstanding the physician^s statement to the contrary 
(Bacon v. Frisbie, 80 N. Y. 399). The decision of the ques- 
tion of fact which arises under such circumstances rests in 
the discretion of the trial judge, subject to review by the 
Appellate Division. Where, however, there is nothing to 
show that it was necessary for this purpose, it does not fall 
within the condemnation of the statute. The information 
sought need not be confidential in its nature (Benihan v. 
Dennin, 103 N. Y. 673), but it must appear in some way 
that it was necessary to enable the physician to act in his 
professional capacity. It is true that in Feeney v. L. I. E.B. 
(116 N. Y. 375, 380) Judge Vann quotes with approval 
the language of the opinion in Edington v. Mut. L. Ins. Co. 
(67 N. Y. 185, 194) to the effect that where a physician has 
attended a patient professionally, and is called to testify 
as to information secured from the patient, '^it must be 
assumed from the relationship existing that the information 
would not have been imparted except for the purpose of 
aiding the physician in prescribing for the patient.'* But 
what was said in the Feeney case was proper in both cases in 
view of the facts there presented. In the Feeney case the 
plaintiff had consulted the physician in his professional 
capacity the day after she was hurt. The physician was 
asked whether he had conversed with her about her injuries, 
and whether he made an examination of her at that time. 
Both questions were held to have been properly ruled out. 
In that case every element necessary to bring the questions 
within the prohibition of the statute was present. The rela- 
tion of physician and patient was established, the witness 
was attending in his professional capacity, and the informa- 
tion which he obtained from the patient was plainly neces- 
sary to enable the witness to act in that behalf. In the 
Edington case the information given to the physicians was 
plainly necessary to enable them to act in their professionni 
capacity. In Renihan r. Dennin (103 N. Y. 673) Judge 
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Earl Bald: ^It is not disputed, and oonld not well be, that 
the information obtained by the witness was necessary to 
enable him to act in his professional capacity.'^ In Orattan 
1. Met Life Ins. Co. (80 N. Y. 281, 296) the qnestiona 
excluded were plainly within the prohibition of the statute, 
and the court was careful to limit the rule there laid down 
to the particular circumstances of that case. 

We think the plaintiff in the case at bar did not success- 
fully sustain the burden of showing that the eyidenoe 
excluded was within the prohibition of the statute. In 
arriving at this conclusion we are not laying down a general 
rule. The statute states the general rule and we simply 
decide that the peculiar facts of this particular case do not 
come within its operation. 

The judgment of the Appellate Division should be reversed 
and a new trial granted, with costs to abide the event. 

Parker^ Ch. J. ; Babtlbtt, Haight, Mabiin and Cullbk^ 
J J., concur; Vann^ J., not voting. 

Judgment reversed, &c. 
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IN THE MATTEB OF THE APPLICATION OF CARO- 
LINE SMITH, AS GENBBAL GUARDIAN OP ELIZA- 
BETH ROESSNER, RESPONDENT, v. LAWRENCE 
P. MINGEY, APPELLANT. 

SUPRBMB COUBT — APPELLATE DIVISION — ^FlRST DXPABT- 

MENi>— Mat, 1902. 
§ 755. 

Accounting by Ouardian Ad Litem. Death of Oeneral Ouardian Who 

Ineiituted Proceeding — Continuance in Name of Real Party 

in Intereet — Failure to File Ewceptiona to 

Referee^a Report. 

In a proceeding instituted by the general guardian of an infant to 
compel an accounting by a guardian ad litem, where the gen- 
eral guardian died and the infant became of age after the hear- 
ing of the motion, but before the making of an order of reference 
to take and state the guardian's accounts. Held that the right 
to an accounting was not thereby destroyed, and the proceeding 
did not abate. 

After the death of the general guardian and the ward had attained 
her majority, all that was necessary was a suggestion of these 
facts upon the record and that the proceeding be continued 
thereafter in the name of the real party in interest. 

The order confirming the referee's report was entitled "In the matter 
of the application of E. J., formerly E. R.'* Held that, under 
the circumstances, the change of title was all that was neces- 
sary; that such change at most was a mere matter of form, and 
that the appellant was not prejudiced in any way by such 
method of proceeding. 

An order confirming the referee's report, so entitled, effectively binds 
the former infant and protects the appellant. 

Failure to file exceptions to the report of the referee until after the 
time provided by rule 30 of the General Rules of Practice ex- 
pired, made the referee's report final as far at the appellant 
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was concerned, he not presenting a sufficient excuse for such 
failure to justify the granting of an application for additional 
time. 
Van Brunt, "PJ., dissents. 
{Decided May, 1902.) 

Appeal from two orders, one directing a guardian cLd litem 
to pay over certain moneys, and one denying an application 
to file exceptions to a referee's report. 

George H. Balham, for appellant. 
Lawrence E. Brown, for respondent. 



McLauohlin^ J.^On the 25th of May, 1899, Caroline 
Smith was appointed the general guardian of Elizabeth 
Boessner, an infant, and in October following she instituted 
this proceeding to compel the defendant to pay to her certain 
moneys which he had collected for her ward. The papers 
upon which the order requiring the appellant to show cause 
why he should not pay over such moneys was made showed 
that at that time the ward had become 21 years of age. 
The appellant, in response to the order to show cause, filed 
an account of his proceedings, which the court instead of 
passing upon (certain objections having been made to some 
of the items), sent to a referee, with directions to take and 
state the same and make a report thereof. After several hear- 
ings had been had before the referee, the appellant objected 
to the continuance of the proceeding upon the ground that 
the general guardian was dead and that her ward was then 
over 21 years of age. The objection was overruled and an 
exception taken. The objection was properly overruled, 
because at the time the same was made there was no proof 
before the referee establishing the death of the general guar- 
dian or that her ward was over 21 years of age, other than 
set forth in the papers upon which the original order was 
based. At a subsequent hearing, however, it did appear 
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that the general guardian was dead (she having died on the 
19th of December^ 1899)^ and that her ward was^ at the 
time the order of reference was made, over 21 years of age. 
But these facts did not destroy the right to an accounting, 
nor did the proceeding instituted for that purpose abate by 
reason thereof (sec. 755 of the Code of Civ. Pro.). After 
the death of the general guardian and the ward had attained 
her majority, all that was necessary was a suggestion of these 
facts upon the record, and that the proceeding thereafter be 
continued in the name of the real party in interest (Breese 
v. Met. Life Ins. Co., 37 App. Div. 152). The appellant, 
however, seems to have been content with continuing the 
proceeding without objection, notwithstanding such sugges- 
tion was not then made upon the record. Several hearings 
were thereafter had, and he did not object in any way to 
what was done, nor does the record disclose a single objec- 
tion in this respect until after the hearing had been closed, 
when he contented himself with moving to dismiss the pro- 
ceeding upon the groimd, among others, that '^the referee 
acts and continues this proceeding without jurisdiction and 
without power," and there is no exception to the denial of 
the motion, as indicated by the final report of the referee. 
The referee, in his report, called the court's attention to 
the fact that the general guardian had died, and that her 
ward had attained the age of 21 years, and the court there- 
upon, in the order made confirming the referee's report, 
entitled it: '*In the matter of the application of Elizabeth 
Johnson, formerly Elizabeth Roessner.'* This, we think, 
under the circumstances, is all that was necessary. The 
change in title, at most, was a mere matter of form (Mapes 
V. Snyder, 59 N. Y. 450). The appellant was not prejudiced 
ir. any way by this method of procedure. Had he desired 
to have the proceeding continued in the name of the real 
party in interest, as soon as it appeared that the general 
guardian was dead he could have taken the necessary pro- 
ceedings for that purpose. This, however, he did not see 
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fit to do. The order as made binds the former infant and 
protects the appellant just as effectiyely as it would had the 
same been made prior to the first hearing before the referee 
(Signa Iron Co. v. Brown, 58 App. Div. 436). It is also 
suggested that the order should be reversed because the pro- 
ceeding was instituted against the appellant as an attorney. 
It is true he is so described in the title of the action, but 
all of the papers and proceedings indicate that he was asked 
to render an account, not as an attorney, but as a guardian 
ad litem. But if there were any force in the suggestion it 
would not be available to the appellant, he never having 
objected to the proceeding upon that ground, and therefore 
must be deemed to have waived it. 

Upon the merits we are satisfied that the referee reached 
the correct conclusion and that his report was properly 
affirmed, and in this connection it appears that the appellant 
did not file any exceptions to the report of the referee until 
after the time provided by rule 30 of the General Rules of 
Practice had expired, for which reason the report became 
final so far as he was concerned (Matter of Talmage, 39 
App. Div. 466). Nor did the court err in denying his 
application to permit him to thereafter file exceptions. The 
excuse which he gave for his failure to file the exceptions 
within the time required was insufficient to justify the court 
in granting his application. 

It follows, therefore, that the orders appealed from must 
be affirmed, with $10 costs and disbursements. 

Pattekson and O'Bbibn, J J., concur; Lauohlin^ J., 
concurs in result. 

Van Brunt, P. J. — (dissenting) — I dissent from the con- 
clusion arrived at by the majority of the court. In the 
opinion it is stated as follows : ''After several hearings had 
been had before the referee, the appellant objected to the 
continuance of the proceeding upon the ground that the 
general guardian was dead and that her ward was then over 
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21 years of age. The objection was overruled and an excep- 
tion taken. The objection was properly overruled, because 
at the time the same was made there was no proof before the 
referee establishing the death of the general guardian or 
that her ward was over 21 years of age, other than that set 
forth in the papers upon which the original order was based. 
At a subsequent hearing, however, it did appear that the 
general guardian was dead (she having died on the 19th day 
of December, 1899) and that the ward at the time the 
order of reference was made was over 21 years of age. But 
these facts did not destroy the right to an accounting, nor 
did the proceeding instituted for that purpose abate by rea- 
son thereof (sec. 755 of the Code of Civil Procedure). After 
the death of the general guardian and the ward had attained 
her majority, all that was necessary was a suggestion of these 
facts upon the record and that the proceeding thereafter be 
continued in the name of the real party in interest (Breese 
V. Metropolitan Life Ins. Co., 37 App. Div. 152). The 
appellant, however, seems to have been content with continu- 
ing the proceeding without objection, notwithstanding such 
suggestion was not then made upon the record. Several 
hearings were thereafter had and he did not object in any 
way to what was done, nor does the record disclose a single 
objection in this respect until after the hearing had been 
closed, when he contented himself with moving to dismiss 
the proceeding, &c.^^ 

It seems that the appellant, instead of in any way sleep- 
ing upon his rights, called the attention of the court at the 
earliest possible moment to the fact that there was no moving 
party before it, the initiator of the proceeding being dead. 
It is said that there was no proof of the fact before the 
referee when the objection was raised at the second hearing 
— ^not as stated in the opinion after several hearings; there 
had been but one. The appellant was not called upon to 
offer proof of the fact of the death of the moving party. The 
fact existed and the counsel for the dead petitioner went 
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Ak^^ St kif peril Wodd h be dsimed for a momeiit that 
if a eocikS€i vent to tnal vith the plaintiff, his client dead, 
and irxjk a jz.dgxLjesiV that it vould be of the dightest Talue? 
I xhizk not. It is elearlj the dntj of the counsel for a 
partj seeking relief eiULer bj action or special proceeding 
to see that he has a client in coart and not in the graTe. It 
seems to me that it is an anomalj to hold that a defendant 
can be parsued br a dead plaintiff, unless he prores that the 
plaintiff is dead, and offers such proof at the earliest possible 
moment 

It is urged that all that was necessarj was a suggestion 
upon the reconL But the suggestion was necessary, and, 
not being made, there was no one before the court We are 
further told that the appellant seems to hare been content 
with continuing the proceeding without objection, notwith- 
standing such suggestion was not then made upon the record. 
As he objected at everr opportunity he had, I cannot see 
how it can be said that he proceeded without objection. 
This IS the first time, I think, that it has ever been held 
that it was the duty of the defendant to reyive a proceeding 
or action. 

I am further of the opinion that the court has no juris- 
diction to proceed in this summary way. It is true that the 
appellant was an attorney, but he is not being proceeded 
against because of any conduct as an attorney. 

ABATCVENT and OONTXinTANCK OF ACTIONS AND SPECIAL PBOCEBDINGS. 

The provisioDB of the Code directing a oontinnaiice of an action by 
or against the representative of a party to an action who died since 
the commencement of the action do not include a case where all the 
parties to the action are dead at the time of the motion and by the 
oommon law the action abated. Holsman v. St. John, 2 Civ. Pro. 48. 

An action may also be continued in the name of the original plain- 
tiff, he being the trustee of an express trust for the benefit of an 
indorser and payee who paid after commencement of suit. Concord 
Granite Co. v. French, 3 Civ. Pro. 66. 

The death of an executor does not bar the continuance against 
such executor of an action on said claim begun against his descendent 
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before his death. Dal ton v. Sandland, 4 Civ. Pro. 73; see also note 
to this case, p. 75. 

Where a counter-claim is interposed in the original action and the 
plaintiff dies, a motion to continue should be granted and the counter- 
claim allowed to be used as a set-off. Dock v. South Brooklyn Saw 
M. Co., 6 Civ. Pro. 144. 
When AonoN job Penalties SuBvnrES Ain> mat be Revived. 

An action to enforce the personal liability of a trustee of a cor- 
poration for its debts for failure to file annual report and for making- 
a false report does not abate on the death of the plaintiff, but may 
be revived and continued by his personal representation. The debt 
is assignable, and an assignee of the debt takes, as an incident there- 
of, the right to the penalty. An administrator or executor is deemed 
in law to be the assignee of the assets of the estate which he repre- 
sents. Bonnell v. Qriswold, 8 Civ. Pro. 280; see also Pierson v, 
Morgan, 17 Civ. Pro. 124. 

An action of ejectment may be revived and continued after verdict 
when the party dies before. Doherty v. Matsell, U Civ. Pro. 103. 

An action may also be revived to permit an executor to contest 
liability for costs, although cause of action has abated. Campbell v, 
Gallagher, 18 Civ. Pro. 90. 

Also for purposes of appeal, even although the cause of action haa 
abated. Campbell v. Gallagher, 18 Civ. Pro. 90; Miller v, Gunn, 7 
How. Pr. 159; Wood v. Phillips, 11 Abb. Pr. N. S. 1; Comstock v. 
Dodge, 43 How. Pr. 47 ; Atlantic Dock Co. v. Mayor, 53 N. Y. 64. 

An action for damages against a corporation abates upon the dis- 
solution of such a corporation, imless there is a statute to the con- 
trary. Grafton v. Union Ferry Co., 20 Civ. Pro. 238. 

See also same case on appeal in 22 Civ. Pro. 402, and note to 
same on page 407. But see People v. Troy Steel ft Iron Co., 24 Civ. 
Pro. 201. 
Sxtbbooate's Coubt. 

Prior to 1891 there was no authority for continuing a pending 
undetermined special proceedings in the name of administrator or 
executor. 

The right to revive such proceedings in the name of or against 
executors or administrators of deceased parties depends upon statu- 
tory authority. Section 755 does not relate to proceedings in Sur- 
rogate's Courts. Matter of William C. Camp, 24 Civ. Pro. 159. 

Pleadinos. 

May be amended to properly accomplish the result with the soope 
of section 755. Griswold v. Bien, 25 Civ. Pro. 122. 
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PAsnnoN. 

The death of a sole party does not abate an action in partition. 
Cheney v. Rankin, 29 Civ. Pro. 285. 
Lachkb. 

May defeat a right to revive. Lyon v. Park, 16 Civ. Pro. 109. 
On ▲ Motion to Revive what not Considebed. 

The subject matter of the defense in an action will not be con- 
sidered upon a motion to revive it after the death of the sole plaintiff. 

Failure to pay motion costs does not operate as a stay nor an 
answer to this motion. Clute v. Emerich, 16 Civ. Pro. 123. 

An action does not abate and may be continued in the name of an 
assignee or an administrator of a deceased plaintiff. McNulta v. 
Huntington, 62 App. Dir. 257. 



ALPHONSE H. ALKER ET AL., RESPONDENTS, v. 
BENJAMIN T. RHOADS, Jr., Etc., APPELLANT. 

SUPRBKB COUBT — ^APPELLATE DIVISION — FiBST DSPART- 

MBNT— May, 1902. 
§ 723. 

"Lloyds'* Jn9urano&—R9%niuranoe — Amendment — Limitaiione. 

In an action upon a policy issued by a "Lloyds" association, the at- 
torney in fact of the asssociation was originally named as an 
individual. Subsequently, upon notice, an amendment was al- 
lowed and a supplemental summons authorized, describing him 
in his representative capacity as attorney in fact for the in- 
dividuals composing the association. Held that such an amend- 
ment was within the power of the court under section 723 of 
the Code, it being competent for the court to correct by amend- 
ment a misdescription of the defendant or a mistake in the name. 

Held also that even if the substantial result of the amendment was 
to terminate the first action and to begin a new action, the de- 
fendant could not set up the one year limitation of time to 
bring an action contained in the policy in question, because the 
policy was one of reinsurance, to which such limitation would 
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not apply, the rule being, as laid down in Jackson v. St. Paul 
Ins. Co. (99 N. Y. 124), that the six years statute applies to 
reinsurance contracts. 

The action being in fact between two ''Lloyds" associations, and the 
contract of reinsurance haying stipulated that in determining 
the plaintiff's "net premiums" within a given period, there 
should be deducted from the gross premiums the ''commissions 
paid" during the period. Held that it was proper to deduct the 
entire compensation allowed to the attorneys in fact of the plain- 
tiffs as being fairly within the term "commissions." 

The contract of reinsurance contained a clause which was obviously 
an imperfect expression of the intention of the parties. Upon 
presenting their original proof of loss, the plaintiffs stated fully 
their understanding of the clause, which agreed with the de- 
fendants' position, and made the proof accordingly. Subse- 
quently, without explanation, they served an amended proof of 
loss for an increased amount ignoring their previous action; 
Held that the clause in question was meaningless unless it 
signified what the defendants claimed; that a definite practical 
construction had been given to it by the parties which should 
control; and that the judgment should be modified accordingly. 
(Decided May, 1902.) 

Appeal from judgment entered after trial at Trial Term, 
a jury having been waived. 

This action was brought hy the plaintifiEs, who compose the 
association known as New York and Boston Lloyds, to recover 
upon a policy of reinsurance executed by the defendant, who 
is attorney in fact of the association known as People's Fire 
Lloyds, on September 15, 1895, whereby it was agreed to in- 
demnify the plaintiffs from the date of the policy to January 
1, 1896, against any loss they might sustain on certain policies 
issued by them in excess of 50 per cent, of the net premiums 
received by them during the term of such policy to an amount 
not exceeding $6,000. The policy of reinsurance provided 
that such net premiums were to be determined by deducting 
from the gross premiums "commissions paid,'* return pre- 
miums upon policies canceled and premiimis upon reinsur- 
ance, and that "the underwriters hereon*' should "make good 
to the underwriters at New York and Boston Lloyds their 
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proportion of such excess loss/* ♦ ♦ ♦. Then follow the 
words ''$15,000 September 15, 1895, to Jannaiy 1, 1896, with- 
out the right of cancellation by either party/' 

Losses having occurred within the period, the plaintifib 
gave notice thereof on January 3, 1896, and presented proof 
on February 11, 1896, that the amount of excess losses over 
50 per cent, of net premiums was $10,578.94, stating: 'There 
being an implied agreement to carry a total insurance con- 
current with your form of policy of $15,000, the adjustment 
is to be made as though such $15,000 insurance were in force. 
Your proportion of such excess of loss, therefore, is one-third, 
or $3,526.31.'' Subsequently, on April 13, 1896, plaintiffs 
presented a proof of loss showing excess of losses over 50 per 
cent, of net premiums to be $10,695.57, with $10,000 insur- 
ance in force, of which the maximum of the People's Fire 
Lloyds was $5,000; wherefore $5,000 was demanded. Such 
demand being refused, this action was brought to recover the 
same by service of summons and complaint on the defendant 
individually on November 13, 1896, and the supplemental 
amended summons and complaint were served on him as re- 
presenting the People's Fire Lloyds on February 10, 1899. 

The court found in favor of the plaintiffs for the full 
amount demanded and from judgment so entered the defend* 
ant appeals. 

0. H. Crawford and Wm. P. Burr, for appellant. 
Wm. B. Ellison and Arnold L. Davis, for respondents. 

O'Brien^ J. — ^Three objections are urged against the valid- 
ity of the judgment, the first being that the court never ob- 
tained jurisdiction of the defendant. This objection arose out 
of the fact that Benjamin T. Rhoads, Jr., was originally sued 
as an individual, but the plaintiffs having, under decisions, 
ascertained the fact to be that an action must in the first in- 
stance be against the manager and attorney in fact and not 
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against the underwriters individually^ moved to amend the 
summons and complaint at Special Term^ which was granted; 
and the question presented is whether, under section 723 of 
the Code of Civil Procedure, the court had power to so amend 
the complaint. 

The decisions upon the extent to which the court's power 
may be exercised in granting such amendments are not uni- 
form and cannot be in all respects reconciled. That such 
power is not unlimited we know ; and the case of N. Y. Milk- 
pan Association v. Eemington Works (89 N. Y. 22) is one 
relied upon by the appellants as against the amendment here 
allowed. There the action was commenced against a cor- 
poration as sole defendant, and the amendment sought was 
the insertion of the names of other persons individually as 
defendants. It was held therein that the effect of such an 
amendment was to continue the action against other and dif- 
ferent parties from these named, thus substituting a cause of 
action against other and different defendants. In the opinion 
rendered at the General Term (25 Hun, 475), in that case we 
find all the authorities collated and discussed in which the 
question of the right of amendment has been presented. One 
of the cases cited is that of Tighe v. Pope (16 Hun, 180), 
where an action was brought against the defendant describing 
her as administratrix and asking judgment against her as 
such, and where the motion was to strike out the words ''as 
administratrix,'* and the court held that it should be granted, 
remarking that whether the amendment was allowed or not, 
the same person would be defendant. 

That case upon its facts is clearly distinguishable; recog- 
nizes, as do the other cases, the power with its limitations, 
which, we think, permits the court to grant an amendment in 
the description or designation of the person who is sued ; and 
that although an entirely new and different person cannot be 
substituted, it is competent for the court, where there has 
been either a misdescription of the person or a mistake in the 
name, to permit the amendment. 
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Applying that rale, therefore, to the case at bar, we think 
the court has undoubted power to grant this amendment, and 
the only benefit that the defendant could reap, if any, would 
be in the contention that the first action ended and by the 
amendment it would be the commencement of a new action 
as a defense to which the defendant might interpose the bar 
of the Statute of Limitations. Were this contention sustained 
the defendant, we think, is in error in supposing that he would 
derive benefit therefrom. It may be conceded for the sake of 
argument that the amendment brought in an entirely new and 
different party and that this would be controlling as to the 
time when the action was conmienced and the Statute of 
Limitations began to run. The appellant's position is that 
the one*year Statute of Limitations provided in the policy of 
insurance applies, which requires the action to be brought 
within one year after the fire took place. Were the short 
Statute of Limitations to apply here, there would be some 
foundation for the argument to rest upon. We think, how- 
ever, it does not apply. Although the policy in form is the 
ordinary one issued by a company to insure against loss by 
fire, containing provisions as to time for filing proofs of loss, 
etc., it is conceded that this was not the ordinary policy in- 
suring against loss by fire, but was a policy of reinsurance, and 
that tiie substantial part of the agreement was in the '^der'^ 
attached to the form of policy. It is to be construed, there- 
fore, as the parties intended it should be, as a policy of re- 
insurance, and to a claim thereunder the one year provision 
would not apply. In the case of Jackson t;. St. Paul Ins. Co. 
(99 N. Y. 124) the six-year Statute of Limitations was held 
to apply to reinsurance contracts, and not the clause in the 
policy limiting the right to commence an action upon the 
policy within the next twelve months after the fire. 

The second question is whether the right principle was ap- 
plied in determining ^'net premiums'' under the contract^ 
which involves the question whether the plaintiffs were justi- 
fied in deducting the entire compensation allowed to thei> at* 
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tomeys in fact, instead, aa the plaintifik insist, of limiting 
it in the words of the policy to "commissions paid" for busi- 
ness procured. To limit the words "commissions paid*' merely 
to those paid to outside agents would be too narrow a con- 
struction. In our view, therefore, it was not improper in 
determining the "net premiums" to deduct the compensation 
allowed to the attorneys under their agency contract, thinking, 
as we do, that such payment was " commissions paid." 

The third question is whether or not the plaintifib are co- 
insurers with the defendant on this risk by reason of an 
alleged agreement to maintain $15,000 insurance on it. This 
question arises upon the provision of the rider in the policy, 
which is in the following language: "$15,000, September 
15, 1895, to January 1, 1896, without the right of cancellation 
by either party hereto." Unless we hold that there was no 
object intended in inserting that clause, or unless it is mean- 
ingless, the construction given to it by the defendant should 
prevail. In construing a contract, however, it must be as- 
sumed that the parties meant something by the language em- 
ployed, and that there was some purpose to be effectuated by 
it. It is significant in this connection that upon the presenta- 
tion of the first proof of loss which was prepared by the person 
who formulated the rider in which this provision appeared 
we find this statement : "There being an implied agreement 
to carry a total insurance concurrent with your form of policy 
of $15,000 the adjustment is to be made as though such 
$15,000 insurance were in force. Your proportion of such 
excess of loss, therefore, is one-third, or $3,526.31." That it 
was intended that there should be $15,000 of reinsurance ob- 
tained further appears from the fact that in addition to the 
two actually taken out and easting for $5,000 each, there had 
been another policy for $5,000 taken out in a company the 
name of which was not given ; and although this was returned 
after it had been issued and before defendant's policy was 
written, it is significant of what the parties understood to be 
the agreement. Equally significant is the fact that in speak- 
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ing of the $15,000^ in the clause from which we have quoted, 
it is said that plaintiffs had ''no right of cancellation/' which 
would seemingly indicate that they had agreed to secure and 
maintain the full amount of $15,000. Here, if the rule of 
construction is to be applied that it will be presumed that the 
parties intended to express something by the language used, 
and if the practical construction which the parties themselves 
have placed upon the contract is to govern, then it seems to us 
that the view for which the defendant contends should pre- 
vail in holding that it was the intention to have reinsurance 
to the extent of $15,000, and that under the defendants policy 
of $5,000 it was to be responsible in the proportion that the 
latter bore to the $15,000, viz., one-third of the loss. For 
this alone, therefore, the plaintiffs are entitled to judgment. 

The judgment as entered should accordingly be modified 
to that extent, and as so modified affirmed, without costs. 

All concur. 



PEOPLE EX REL. ALBERT T. PATRICK, APPEL- 
LANT, r. FRANK T. FITZGERALD, AS SURRO- 
GATE, ET AL., RESPONDENTS. 

Supreme Court — Appellate Division — ^First Depart- 
ment — June 1, 1902. 

§§ 2568, 2617, 2636, 2637, 2638. 

Writ of Prohibition. Probate Proceedings Involving Two 
Contested Wills. 

A writ of prohibition lies only where there is a want of jurisdiction 
or where the court, judge or other tribunal is proceeding in 
excess of the jurisdiction conferred. 
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Authorities regarding it as applicable to prohibit proceedings ''con- 
trary to the general law of the land" refer to proceedings with- 
out permitting a party to be heard, and this means no more than 
excess of jurisdiction. 

Errors of law or procedure must be corrected by appeal, and a writ 
of prohibition is not designed to regulate admission or rejection 
of evidence or the proceedings of an inferior court having juris- 
diction. 

The right to an adjournment rests in discretion, reviewable only by 
direct appeal, and the question of an adjournment of civil pro- 
ceedings, arising out of the same facts as pending criminal 
proceedings, until the determination of the criminal proceedings, 
is not a matter of strict legal right, reviewable by prohibition, 
but involves the exercise of discretion, reviewable only by direct 
appeal. 

A surrogate has jurisdiction to decide whether to dismiss probate 
proceedings for want of proof, or to continue the proceedings 
to permit the presentation of further evidence, and his dismissal 
for want of proof would not be a dismissal upon the merits. 

A claim of privilege against self-incrimination, advanced by sub- 
scribing witnesses to a will under indictment, as an excuse for 
not testifying to the execution of the will, may properly be 
sustained. 

Though non-resident executors, authorized by a will to serve without 
giving bonds, might remove the property of the estate from the 
State, the surrogate may require security of them. Held that 
there is no reason to believe that contestants' rights will not be 
protected. 

An executor named as such and as residuary legatee in a later will, 
may contest an earlier will, unless he has lost the right by not 
doing so at the proper time. He has such right and is interested 
in the estate, though unable to prove the later will in the manner 
required by the statute to establish such will. 

Only one failing to appear is in "default" within the meaning of 
Code Civil Procedure, section 2568, permitting appeals, except 
by one "in default." 

A decision on appeal in prohibition proceedings is not to be con- 
strued as an approval of rulings in the inferior court on evidence, 
practice, procedure and discretion, such as are reviewable on 
direct appeal. 

Where a court refuses to grant an absolute writ, upon return to an 
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alternative writ of prohibition, a stay pending appeal from tha 
final order refuting the absolute writ ia unauthorized. 
{Decided June, 1902.) 

Appeal by relator from a judgment of the Special Term 
of the Supreme Court entered in the Clerk's ofiSce of the 
County of New York on the Slst day of May, 1902, deny- 
ing his application for a writ of prohibition absolute and 
quashing and dismissing the alternative writ. 

The alternative writ shows that proceedings have been 
duly instituted and are pending undetermined in the Sur- 
rogate's Court of the 'County of New York for the probate 
of two alleged wills of William M. Rice, deceased, bearing 
date respectively on the 26th day of September, 1896, and 
30th day of January, 1900; that the subscribing witnesses to 
the last will have been indicted for forgery and perjury 
concerning the same, and upon that ground have refused to 
testify with reference to the execution thereof, and that the 
surrogate has sustained their claim of privilege; that the 
relator is the proponent of the last will and that the Surro- 
gate's Court, "without taking such and other evidence, is 
about to render a decree admitting to probate said will of 
1896, and dismissing the proceedings for the probate of said 
will of 1900.'* The alternative writ required the respondent 
and the surrogate to show cause why they should not be 
absolutely enjoined and restrained from taking further pro- 
ceedings with reference to the probate of either of said wills 
until after the trial of these indictments against the sub- 
scribing witnesses or until their evidence can be lawfully 
obtained. The returns raise no issues of fact, but challenge 
the suflBciency of the moving papers to warrant the granting 
of an absolute writ. The alternative writ was granted on the 
affidavits of the attorney for the relator, of the subscribing 
witnesses who have been indicted, and of one Schefiin and 
one Cantwell. The affidavit of the attorney shows, among 
other things, that the testator died on the 23d of September, 
1900, leaving property worth more than $5,000,000; that 
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three executors are named in each will^ two being the same, 
.John D. Bartine being the third in the firsts and the relator 
being the third in the last; that the will of 1896 was filed 
on the 12th day of October, 1900, and the other on the 30th 
of November thereafter, and applications for their probate 
were duly made by Bartine and the relator respectively; that 
the first will left the bulk of the estate to the William M. 
Bice Institute for the Advancement of Literature, Science 
and Art, a corporation of the State of Texas; that in the 
second will this corporation was given a legacy of a quarter 
of a million and the bulk of the estate was left to the relator; 
that the relator and the heirs and next of kin of the testator 
filed objection to the probate of the first will, and Bartine 
and others filed objections to the probate of the second 
will; that the executors of the first will are all non- 
residents, and it is provided that they shall not 
be required to give security; that as the result 
of criminal proceedings instituted against the relator 
for the murder of the testator and for the forgery in connec- 
tion with the second will, he was indicted for such murder 
and forgery on the 25th day of April, 1901, and that con- 
temporaneously therewith criminal proceedings were insti- 
tuted against the subscribing witnesses to the last will for 
perjury in testifying concerning its execution in the criminal 
proceedings against the relator and for forgery in connection 
with it also; that the relator has been convicted of murder 
and an appeal from such conviction is pending in the Court 
of Appeals; that the indictments against the subscribing 
witnesses have not been brought to trial; that on the 22d 
day of Jime, 1901, before any evidence was taken, the sur- 
rogate adjourned these probate proceedings on account of 
the pendency of said criminal proceedings imtil November, 
1901; thai on the 23d o^ November last a settlement was 
made between heirs and next of kin and the said William M. 
Rice Institute by which their objections to the probate thereof 
were to be withdrawn and said inj^titute should pay them 
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about half a million dollars; that two days later the hearing 
on the probate of said wills came up and the subscribing 
witnesses to the first will were examined and the hearing 
adjourned until the 9th of December; but the making of the 
settlement was not disclosed^ and the objections of the heirs 
and next of kin were not withdrawn until the 7th day of 
January, 1902; that no further proceedings were taken in 
the Surrogate's Court until the 16th day of April, 1902, 
after the trial and conyiction of the relator; that on said 
last mentioned day the present attorney for the relator, who 
had only recently been retained, had been preyiously informed 
by the counsel, who therefore represented the relator on the 
probate proceedings, that a hearing would be forced at that 
time, applied for an adjournment on the ground of the 
pendency of the criminal proceedings against the relator; 
that the subscribing witnesses who had been indicted would 
daim their privilege and refuse to testify, and that he was 
not familiar with the various litigations and was not pre- 
pared to proceed; that the surrogate denied the motion, but 
stated that the right to cross-examine the subscribing wit- 
nesses to the first will, who had given the formal proof as 
to its execution, had been reserved to the relator; that the 
attorney for the relator, in applying for said adjournment, 
stated that he did not waive his right to cross-examine said 
witnesses; that he then called the subscribing witnesses who 
had been indicted and upon being sworn and interrogated 
concerning the execution of the will they refused to testify, 
upon the ground that their answers might tend to incrim- 
inate them, and the surrogate sustained their claim of privi- 
ly ; that thereupon he contended that the surrogate had no 
power to proceed to a decree admitting either will to probate 
and asked leave to submit a brief on the question, whereupon 
the surrogate stated : 'That would be a matter that would 
come up in the final argument when the whole case is in''; 
that thereafter, on six hearings, from April 16 to May 1, 
the counsel for the proponents of the first will called and 
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examined witneeses as to their opinion of the gennineneBs 
of the signature to the last will ; that while cross-examining 
these witnesses he had handwriting experts in court whom 
he announced that he intended to call as witnesses in rebuttal 
later; that he asked that one of these witnesses be recalled or 
that his testimony be stricken out and on the Ist day of May 
announced that he would apply "in due course'* for an order 
to take the deposition of the witness who had departed from 
the State; that on the last mentioned day counsel for the 
proponents of the first will moved^ at the close of the exam- 
ination of the last witness called by the proponents, for a 
decree admitting to probate the first will and dismissing the 
petition for the probate of the last will ; that he objected to 
this motion and claimed the right to call witnesses in rebut- 
taly and stated that he expected "in due course of the pro- 
ceedings" to introduce testimony under the objections filed 
by the relator to the first will, but that the surrogate 
announced that he was prepared to admit the first will 
to probate and dismiss the proceedings for the probate of the 
last will for a failure of proof on the part of the proponents 
of the factum of the will of 1900; that the counsel for the 
proponents offered to withdraw his motion if the witnesses 
would withdraw their privilege and testify, and in this the 
surrogate acquiesced; that after a protracted argument the 
surrogate consented to adjourn the proceedings until the 
10th day of May, 1902, stating that if on the adjourned day 
the subscribing witnesses still claimed their privilege he 
would admit the first will to probate and deny the probate 
of the second will and decline to take further testimony, not- 
withstanding the fact that the relator's attorney asked the 
right to call witnesses who would testify to the genuineness 
of the signature to the last will and a witness who would 
testify that the testator informed him that he was going to 
and had made a new will ; that he in good faith intends to 
contest the first will and to show the validity of the second 
will ; that, in his opinion, the first will is void and the Bice 
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Institute cannot take under the laws of Texas; that if the 
first will is admitted to probate the property will be removed 
from the jurisdiction of the court, and that the relator will 
be without remedy and that the proposed action of the sur- 
rogate is in excess of jurisdiction. 

The extract from the stenographer's minutes, quoted in 
the aflBdavit of the attorney for the relator, does not show that 
he informed the surrogate that he desired to iatroduce fur- 
ther evidence. These are the only material facts shown. 

John C Tomlinson, Francis L. Wellman, Wm. W. Oooch 
and Edgar J. Kohler, for relator-appellant. 

Wm. B. Horhblawer, John M, Bowers, James Byrne and 
Leo N. Levi, for respondents, 

Laughlin, J. — The writ of prohibition only lies where 
there is a want of jurisdiction, or where a court, judge or 
other tribunal is proceeding in excess of the jurisdiction con- 
ferred (Quimbo Appo r. People, 21 N. Y. 631; People ex rel. 
Jones V, Sherman, 66 App. Div. 231; People ex rel. Smith 
V. Doyle, 28 Misc. 411, 44 App. Div. 403, 162 N. Y. 659; 
Thomson v. Tracy et al., 60 N. Y. 31 ; People ex rel. Mayor 
t\ Nichols, 79 N". Y. 582 ; People ex rel. Oakley v. Berry, as 
District Attorney, 32 Hun, 443; People ex rel. Sprague v. 
Fitzgerald, 15 App. Div. 559; Smith t;. Whitney, 115 F. S. 
167). 

We find it stated by some judicial writers, following the 
old English cases, that the writ may also be issued to pro- 
hibit the court, judge or other tribunal from proceeding 
contrary to *'the general law of the land.*' This doubtless 
means nothing more than passing upon personal or property 
rights without a hearing. It embraces cases where a petition, 
pleading or objection is duly served or filed in accordance 
with the settled law or practice, and a court, judge or other 
tribunal having jurisdiction and whose duty it is to hear 
and determine the matter is proceeding to a determination 
without a hearing (Hovey v. Elliott, 167 U. S. 409, affg 145 



Digiti 



zed by Google 



VOL. XXXIII. 135 



People ex rel. Albert T. Patrick v. Frank T. Fitzgerald. 

N. Y. 126). That, I take at, would be an excess of Juris- 
diction and I do not understand that the phrase '^contrary 
to the general law of the land/' as thus used by the courts, 
means anything more than an excess of jurisdiction. It is 
not the oflBce of a writ of prohibition to regulate the admis- 
sion or rejection of evidence or the proceedings before an 
inferior court, judge or other tribunal having jurisdiction of 
an action or proceeding. Where jurisdiction exists errors 
of law or procedure must be corrected by such appeal or 
other review as the law affords (People ex rel. Mayor v. 
Nichols, supra; People ex rel. Smith v. Doyle, supra; People 
ex rel. Oakley v. Berry as District Attorney, supra; People 
ex rel. Reynolds Card Mfg. Co. v. Fourth District Court, 13 
Civ. Pro. Rep. 134). 

If the relator's right to the absolute writ depends upon the 
suflSciency of the facts recited in the alternative writ, as is 
the case in mandamus proceedings, it scarcely needs any 
argument to show that those facts are insuflScient. The alter- 
native writ merely recites that the subscribing witnesses to 
the will of 1900 who have been indicted for perjury have to 
testify to the execution of that will and that the surrogate 
has sustained their claim of privilege and is about to dismiss 
the proceedings for the probate of that will and admit the 
other to probate. The surrogate and respondent were 
required to show cause against an absolute writ enjoining 
both probate proceedings until the testimony of these wit- 
nesses is obtained. 

It is clear that the surrogate has jurisdiction. What 
adjournment, if any, should be granted rests in the soimd 
discretion of the Surrogate's Court, subject only to review 
by direct appeal to the Appellate Division. There is no 
presumption of law that either will is valid, and neither can 
be admitted to probate without competent proof of its due 
execution (Matter of Cameron, 47 App. Div. 120, aff'd 166 
K T. 610; Matter of Lasak, 131 N". T. 624). 

The relator is not entitled as matter of strict legal right 
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to have the probate proceedings adjourned until the dis- 
position of either of the criminal prosecutions (Matter of 
Fleming, 6 App. Div. 190; Cook v, Ellis, 6 Hill 466; Quimby 
17. Blackie, 63 N. H. 67; Commonwealth v. Bliss, 1 Mass. 
32; Adams v. Westcott, 61 How. Pr. 138). The verdict or 
judgment in the criminal cases would not be res adjudicaUk 
on any question in the probate proceedings. Nor is the 
relator, as a matter of strict legal right, entitled to have the 
probate proceedings adjourned indefinitely to enable him to 
obtain this testimony. The Surrogate's Court undoubtedly 
has power to postpone these probate proceedings until after 
the trial on the indictments against the witnesses; but if 
this discretion to adjourn or refuse the adjournment be erro* 
neously exercised or abused, the remedy is by appeal, and not 
the resort to the writ of prohibition. 

It is not shown in the alternative writ that the first will 
has not been duly proved. The Surrogate's Court has juris- 
diction to determine whether it has given the relator, who is 
the proponent of the will of 1900, a reasonable opportunity 
to make proof of its due execution, and whether the proceed- 
ings should be dismissed or probate denied for failure of 
proof, or continued to afford him an opportunity to present 
further evidence. The dismissal or denial of probate for 
failure of proof will not be a dismissal upon the merits. It 
will merely dispose of the present proceedings and be a 
determination that no satisfactory proof that the alleged 
will of 1900 is the last will and testament of the testator haa 
been presented. 

It seems to be assumed by the counsel for the respondent, 
as well as the appellant, that the right to the absolute writ 
depends not on tiie recitals in the alternative writ, but on the 
afSdavits upon which it was granted, and, without stopping 
to examine the question, that may be assumed for the pur- 
pose of this appeal. 

We think the affidavits presented by the relator fail to 
show sufficient facts to entitle him to the absolute writ. It 
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thereby appears that the will of 1896 has been duly proved 
and that evidence has been given tending to show that the 
later will is a forgery. When the relator^s present attorney 
first appeared in the probate proceedings the surrogate 
informed him that the right to cross-examine the subscrib- 
ing witnesses to the first will had been reserved to the relator; 
but it does not appear that he asked to examine them then 
or on any of the subsequent adjourned hearings. Nor does 
it appear that the relator at any time offered any evidence 
with reference to the validity of either will or asked to have 
his witnesses examined. It does appear that he informed 
the court that he intended to produce evidence; but that is 
not sufficient to afford a basis for issuing an absolute writ 
of prohibition against the surrogate upon the theory that 
if the relator does in the future offer competent evidence it 
will be rejected, even though his right to introduce testimony 
has not been waived or lost. There is nothing to justify the 
inference that the learned surrogate had not acted judicially 
and with perfect fairness throughout the probate proceed- 
ings. His remarks indicate that he thinks it is about time 
that the hearings on these proceedings should be concluded, 
but the inference that the surrogate contemplates depriving 
the relator of any of his legal rights is not warranted. It 
may be that the surrogate entertains the belief that the 
relator is responsible for the refusal of the subscribing wit- 
nesses to testify. It appears that these witnesses have testi- 
fied with reference to the execution of this will on the crim- 
inal proceedings instituted against the relator. The entire 
record of these proceedings and of the probate proceedings 
are not before us, and we cannot say that there is nothing 
to warrant such an inference. However this may be, the 
learned surrogate was right in sustaining the privilege 
claimed by the witnesses (People ex rel. Morse v. Nusbaum, 
65 App. Div. 245; People ex rel. Toy v. Major, 71 Hun, 182; 
People ex rel. Taylor t;. Forbes, 143 N. Y. 219). It is con- 
tended by the relator that inasmuch as the executors of the 
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will of 1896 are all non-residents, if that will is admitted 
to probate they may remove the property from the State 
before he is able to establish the validity of the will of 1900. 
This does not go to the jurisdiction of the surrogate. More- 
over, notwithstanding the fact that the will relieves the execu- 
tors from giving a bond, the surrogate is authorized, on 
account of their non-residence, to require security to be 
given, and there is no reason to apprehend that the rights 
of the relator will not be properly protected (Codes of Civil 
Procedure, sees. 2636, 2637 and 2638; Estate of Demarest, 
1 Civ. Proc. Rep. 302). 

If the relator has not lost his rights by failing to intro- 
duce his evidence on the objections filed to the probate of 
the will of 1896, and on his petition for the probate of the 
will of 1900 at the proper time, he will doubtless be afforded 
an opportunity to do so. Counsel for the relator is doubt- 
less right in his contention that the relator is entitled on 
account of his claim as executor of the will of 1900, and as 
devisee thereunder, to contest the validity of the will of 1896, 
unless he has lost his right by not doing so at the proper 
time (Code of Civ. Proc., sec. 2617). While he may be 
unable to establish the validity of the will of 1900 in the 
manner required by the statute to authorize its probate, it 
b} no means follows that he is not interested in the estate. 
He may be able to establish the validity of the will by com- 
mon-law proof, which would be accepted in an action in the 
Supreme Court, concerning the ownership of the realty of the 
testator at least (Upton v. Berstein, 76 Hun, 516, 520; Mat- 
ter of Kellerman, 126 N. Y. 79). It does not follow, there- 
fore, that because he is unable to have the will of 1900 
admitted to probate he is not mterested in the estate. But 
there is no evidence that the surrogate has ruled that the 
relator is not entitled to contest the first will. 

We are asked to construe a remark of the learned surro- 
gate that the proponents of the will of 1896 were entitled 
to a decree admitting it to probate by default as indicating 
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an intention on his part to enter a decree that will recite 
that the relator has defaulted and thereby preclude him 
from appealing. The relator has appeared in the proceed- 
ing and will be entitled to appeal from any decree that may 
bo entered. Section 2568 of the Code of Civil Procedure 
relates only to a default in appearing. The learned surro- 
gate evidently meant by default the failure of the relator 
to produce evidence at the proper time and the inference is 
not justified that he contemplates entering a decree reciting 
that it was made on the relator's default. 

It is suggested by counsel for relator that if the writ be 
refused it will be taken as an indication that in the opinion 
of this court the surrogate may properly dismiss the proceed- 
ings for the probate of the will of 1900 and admit to pro- 
bate the will of 1896. That would be an unwarranted 
inference. We refrain from expressing any opinion on ques- 
tions of evidence, practice, procedure and discretion imtil 
they are properly before us by appeal. We merely hold that 
the surrogate has jurisdiction and is not proceeding in excess 
of his jurisdiction in a manner to justify issuing an absolute 
writ of prohibition. 

The alternative writ was, therefore, properly quashed and 
dismissed and an absolute writ properly denied. The order 
should be affirmed, with $50 costs and disbursements, and 
the surrogate and respondent are authorized to proceed in 
the matter of probating said wills as if the alternative writ 
had not been issued. 

Ingraham, J. — I fully concur in the opinion of Mr. Justice 
Laughlin, and simply wish to add that in my opinion the pro- 
vision in the order appealed from, that the stay of proceed- 
ings contained in the alternative writ of prohibition be con- 
tinued pending an appeal to the Appellate Division of this 
court from the final order in this proceeding, is entirely 
unauthorized. A writ of prohibition prohibits a court from 
proceeding in a matter then before it. The only authority 
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that the Supreme Court has to reetrain a court from so pro- 
ceeding Ib by a writ of prohibition. The court below granted 
an alternative writ^ but upon a return being filed it refused 
to grant an absolute writ. The order refusing the absolute 
writ was a final order, under section 2100 of the Code of 
Civil Procedure, which provides that 'Vhere a final order 
is made against the relator it must authorize the court or 
judge and the adverse party to proceed in the action^ special 
proceeding or matter as if the alternative writ had not been 
issued.** Neither the Code nor the practice authorizes the 
Special Term, when a final order refusing an absolute writ 
is entered, to prohibit a court from proceeding by order^ 
either pending an appeal from the order refusing the absolute 
writ or for any other period of time. The Special Term was 
required by the provisions of the Code applicable to a writ of 
prohibition, upon the return being filed, to determine whether 
or not an absolute writ of prohibition should issue. Upon 
its determination that such an absolute writ should not 
issue, the final order abrogates the alternative writ, and the 
prohibition contained in that writ is at an end. The 
Supreme Court was then without jurisdiction to continue 
the prohibition contained in the alternative writ by order. 

I think it necessary to make this statement to avoid the 
implication that the practice adopted^ by the Special 1?erm 
is in any sense approved. 

All concur. 
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PEOPLE OP THE STATE OP NEW YORK EX EEL. 
TABLETON H. BEAN, APPELLANT, v. GEOBGE C. 
CLAUSEN, AS COMMISSIONEB, BESPONDENT. 

SUPBEICB COUBT — APPRT.T.ATE DIVISION — ^FlB8T DbPABT- 
KSST—JVLY, 1903. 

§§ 968, 2076, 2082, 2083. 

Altematwe Writ of Mandamut — Trial of /Miiet of Faet^DiBmitM 
of Writ on Merits 6y Judge at Trial Term Erroneoue^Verdiet 
Bhould de Returned to and Final Order Made at 
Special Term. 
After an alternative writ is granted and return made thereto and 
issues of fact gained thereon, the case heoomes an action under 
the Code and is not a special proceeding. 
The issues raised by an alternative writ are similar to issues of fact 
which arise in an equity action and which are sent by that Court 
to a jury for trial. 
The jury must find upon the issues, and their finding must be pre- 
sented to the Court upon the final hearing. 
The judge presiding at the trial has no right to non-suit. 
{Deeided July, 1902.) 

Appeal from judgment dismissing on the merits an 
altemative writ of mandamus. 

Robert E. L. Lewis, for appellant. 
Terence Farley, for respondent. 

O'Eribn, J. — ^The relator sought in this proceeding to 
obtain a peremptory writ of mandamus directing the re- 
spondent, as commissioner of parks, to restore to him the 
position which he occupied as Superintendent of the Aqua- 
rium at Battery Park, from which office he claims he was 
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unlawfully removed. On the return day of the writ the 
respondent filed a return denying the material allegations 
in the petition, whereupon the Special Term directed that 
an alternative writ of mandamus issue so that the issues of 
fact raised by the relator's petition and the respondent's 
affidavit might be tried by a jury. 

These issues were brought on to trial at Trial Term 
before a judge and jury^ and at the close of relator's case^ 
the respondent not offering any evidence, the trial justice 
dismissed the alternative writ of mandamus "on the merits." 

The practice followed upon the trial we think was wrong. 
No questions w6re submitted to the jury, and, there being 
no direction of a verdict by the court, there was no warrant 
for a dismissal upon the merits. The course pursued was 
due, no doubt, to the conclusion reached by the learned trial 
judge, the relator failed to prove the allegations of his 
petition. 

As said in Waifs Practice (vol. 5, page 590) : ''After 
an alternative writ is granted and return made thereto and 
issues of fact joined thereon, the case becomes an action 
under the Code, and is not a special proceeding." The 
procedure for an alternative writ of mandamus is regulated 
by chapter 16, title 2, article 4 of the Code of Civil Pro- 
cedure; and by reference to sections 2076 and 2082 it will 
be seen that the petition of the relator with the affidavit 
or return of the respondent are regarded as pleadings in an 
action — ^the petition as the complaint and the return as the 
answer. And with respect to the issues of fact, the place 
where and how triable are also prescribed, and by section 
2084 it is provided: 'TTpon the trial of an issue of fact 
joined upon an alternative writ of mandamus, the verdict, 
report or decision must be returned to and the final order 
thereupon must be made by • * * the Special Term." 
There is no sanction, therefore, for the practice which was 
here followed of the trial judge non-suiting the relator on 
the trial by a jury of issues raised by an alternative writ. 
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The issues raised by an alternative writ are similar to issues 
of fact which arise in an equity action and which are sent 
by that court to a jury for trial. 

The practice, to be followed in an equity action has been 
long settled and understood and is well expressed in Bird- 
sail V. Patterson (51 N. Y. 43). Therein it was said: "This 
was an equitable action and issues had been framed and 
ordered to be tried before a jury at the circuit These issues 
were upon trial at the time this motion was made. The 
action was not upon trial and the whole case was not then 
before the court. These issues^ like feigned issues under 
the old chancery practice, were ordered to be tried so that 
the court could have the findings of the jury upon the final 
hearing of the whole case for the information of its con- 
science. The order of the court framing the issues and 
ordering fhem to be tried is not satisfied by the finding or 
decision of the judge holding the circuit. The jury must 
find upon the issues, and their finding must be presented to 
the court upon the final hearing. If they find upon insufll- 
cient evidence, the party aggrieved has his remedy by a 
motion for a new trial according to the practice prescribed 
in Supreme Court Bule No. 33. The judge presiding at 
the trial of the issues has no right to a non-suif 

The disposition to be made of issues raised by an alter- 
native writ of mandamus which are in the nature of issues 
settled in a court of equity and sent to a jury is thus stated 
and the proper practice correctly outlined in the appellant^s 
brief: ''Where material allegations in a petition for the per- 
emptory writ are denied by the respondent, and the Special 
Term directs the issuance of an alternative writ so that 
the issues of fact may be tried by a jury, the verdict of a 
jury upon the trial of the issues of fact raised by the alter- 
native writ is for the benefit and guidance of the Special 
Term in determining whether or not to issue a peremptory 
writ of mandamus. An alternative writ of mandamus cor- 
responds exactly with an order of the court framing and 
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fictUing ifisueB of fact in an eqidty case to be sent to a jury. 
In both instances the court, through the jury's verdict, seeks 
enlightenment as to the facts in order that the correct prin- 
ciple of law may be applied upon the application for the 
final order or upon the application for the peremptory writ 
of mandamus as the case may be/' 

Even though there had been, therefore, a failure of proof 
on the part of the relator, the learned trial judge could 
not in such a case any more than upon the trial of any other 
action where there was mere failure of proof dismiss '^pon 
the merits'' because, under such circumstances, the merits 
are not involved. If the insertion of these words were the 
only error, we might correct it by striking out the provision 
"upon the merits," but this would not reach the principal 
error which we think was committed which consisted in the 
practice followed upon the trial. It would have been proper 
for the learned trial judge in the absence of proof to have 
directed a verdict upon the issues, or, upon conflicting evi- 
dence, to have submitted the issues for the determination of 
the jury; but what the Code practice prescribes is that the 
disposition of the entire proceeding shall not be made at 
the Trial Term, the provision of the Code being that "the 
verdict ♦ • ♦ must be returned to and the final order 
thereupon must be made by the Special Term." Whether 
or not issues of fact under an alternative writ of mandamus 
shall or shall not be sent for a jury trial is not discretionary 
with the Special Term, but where such issues are presented, 
the relator is entitled as matter of right to have a jury trial 
thereon, and the judge at Special Term is bound to send 
them to a jury (sees. 2083 and 968, Code of Civil Procedure). 

Without discussing the merits, therefore, or passing any 
opinion thereon, we think, for the reason that the practice 
followed was wrong, that the judgment appealed from must 
be reversed and the issues again sent to the Trial Term to 
be disposed of. by a jury. Accordingly so ordered, with 
costs to appellant to abide the event. 
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In the Matter of Nina M. Nutting, Committee of Thos. B. Nutting. 

Van Bbunt, P.J., and McLaughlin, J., concur. 

Hatch and Inorahah, JJ., concur, and also think that a 
question of fact was presented, and that it would have been 
error to direct a verdict. 



IN THE MATTER OP THE SECOND INTERMEDIATE 
JUDICIAL ACCOUNTING OP NINA M. NUTTING, 
COMMITTEE OP THE PROPERTY AND ESTATE 
OP THOMAS B. NUTTING, AN INCOMPETENT. 

SUPBEMB COUBT — APPELLATE DIVISION — ^PlBST DePABT- 
MENT^-JULT, 1902. 

§ 2729. 

Appeal — Qve9tion$ Considered^Aceounting by ComnKttte&^Burden 

of Proof— EopendHure^—Produoiion of Vouehert — Claims Al- 

Unoable — Correction of Account — Authoritp of 

Appellate DiviaUm, 

Where the first account of the committee of a lunatic is confirmed 
by the court with the acquiescence of all the interested parties, 
and is not attacked on the contest of a second account, it will 
not be considered on an appeal from the settlement of the latter 
account. 

The first duty of the committee of a lunatic is to provide for the 
comfort and care of the lunatic so far as is compatible with his 
estate, but, if he receives such care, it is immaterial that he is 
kept in a hospital where no charge is made for his care, or where 
his services are sufficient to pay therefor. 

The committee of a lunatic who keeps the lunatic in a hospital which 
only receives his services as compensation has the burden, on 
accounting, to show that the lunatic receives the care to which 
the condtion of his estate entitles him. 

Code Civ. Pro., section 2729, authorizing the allowance, without 
vouchers, of expenditures by administrators of items not exceed- 
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ing ISO, the total not to exeeed 9500, applies to the eommittee 
of a lonatie. 

The eommittee of a lunatic is not entitled, on accounting, to the al- 
lowance of sume paid to hereelf , the purpose thereof not being 
shown, or for mon^ used to pay a bill for the estate of a third 
person, or for moncj expended for charity. 

The Appellate Division of the Supreme Court has no authority, on an 
appeal from an or^T confirming the account of the cofaimittee 
of a lunatic, to correct the account. (S. c 77 N. T. Supp., 696.) 
{Decided July, 1002.) 

Appeal by the special guardian of the incompetent from 
an order as resettled by order of the court, confirming the 
report of a referee, settling, determining and allowing the 
second intermediate account of Nina M. Nutting, as com- 
mittee of an incompetent person. 

On February 19, 1895, the respondent, Nina M. Nutting, 
was appointed by the Supreme Court a committee of the 
property and estate of Thomas B. Nutting, Jr., her husband, 
an incompetent person. The petitioner and her husband 
were residents of New Jersey, and the incompetent was 
engaged in business in the City of New York as an insurance 
broker. 

The petitioner had previously been appointed guardian of 
the person of her husband in the State of New Jersey. The 
only property possessed by the incompetent in the State of 
New York or elsewhere, except the amount in the hands 
of his committee, is certain articles of ofiSce furniture, used 
by him in conducting the insurance brokerage business in 
the City of New York, and valued at $250. His only 
source of income is his share in the profits of the insurance 
business. 

The order appointing the respondent as committee pro- 
vided that she be authorized to continue the said insurance 
business, and apply the profits and income of said business, 
80 far as the same shall be necessary, to the payment of the 
debts of the said Thomas B. Nutting, Jr., if any, and for 
his maintenance and that of the said Nina M. Nutting, and 
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for the maintenanoe and education of their three minor 
children. 

The insurance business is now conducted by one Eckert^ 
nnder an agreement made between him and said committee^ 
whereby she is to receive one-half of the gross receipts of 
the commissions and profits thereof^ in behalf of the incom- 
petent. In December^ 1900, the petitioner filed her second 
intermediate judicial account, and on the 10th day of Jan- 
nary, 1901, applied to the Supreme Court, New York County, 
for the settlement thereof, and on that day an order was duly 
entered sending said accounts to a referee, to examine, hear 
and determine the questions arising upon the settlement 
thereof, and George H. Hart, the appellant herein, was 
appointed special guardian of the said incompetent. 

The income derived from the incompetent's business 
between February 1, 1898, and October 9, 1900, and paid 
over to said committee, amounted to $9,089.65, including 
the sum of $236.13 received for rent. 

The committee secured the commitment of the incom- 
petent to the State Hospital at Morris Plains, in the State 
of New Jersey, as a charity patient; the hospital being 
maintained by the State^as a charitable institution for the 
insane. Nothing is paid by the committee for his care and 
maintenance, and he performs certain duties in looking after 
other patients. 

The committee, in her account^ aHegeB that she has 
expended $8,260.41, which was for the maintenance of her- 
self and children for the period between January 31, 1898, 
and October 9, 1900. This should leave in her hands as a 
balance $829.24, but this balance is merely nominal, for 
out of it she has procured an order authorizing her to retain 
for herself $252.24 for commissions, and to pay her attorneys 
$160, to the special guardian $100, and to the referee $125, 
amounting to the sum of $627.24, leaving the actual balance 
$202. She shows that she has consumed this money for 
the benefit of herself and children, but in accounting there- 
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for Bhe has failed to furnish vouchera for the amount of 
$2483.24 expended in many items. 

The referee reported that the said amount as filed was 
just and true^ and in conformity with the law^ and should 
be allowed, and upon the report of the referee coming before 
the court for confirmation it was ordered that the said report 
be confirmed; from such order this appeal is taken. 

Oearge H. Hart, for appellant 
Albridge (7. Smith, for respondeni 

Hatch^ J. — So far as the first accounting is concerned, 
while the items of that account appear in the record, yet no 
attack is made thereon, and all the parties in interest acqui- 
esced therein, and the court having confirmed the same, we 
must regard it as finally settled, and not the subject of 
review upon this appeal. This conclusion leaves alone for 
our consideration the ezceptiom which were taken to the 
report of the referee in the allowances which have been made 
to the committee in her account By the terms of the order 
appointing her such committee, the first provision, after a 
direction of payment of the incompetent's debts, is to pay 
from the profits and income of the business conducted by 
the committee such sum as shall be necessary for the main- 
tenance of the lunatic. It is conceded that the lunatic has 
been placed in the asylum as a charity patient, and that the 
committee has paid nothing for his maintenance in any form ; 
it is farther made to appear that he renders some service in 
caring for the other inmates therein, but whether such serv- 
ice is an oflfset to his being supported free of charge is not 
made clearly to appear. The committee would be guilty of 
no impropriety or of neglect in the discharge of her duties 
to the incompetent by procuring him to be cared for in a 
State institution for the insane without charge if thereby 
he was properly cared for and maintained, so far as con- 
sistent with the restraint necessarily imposed upon him. The 
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incompetent, however, becomes entitled to have and receive 
such care and maintenance as is essential to his comfort, so 
far as his estate warrants. This is the first and primary duty 
imposed upon the committee after the payment of debts, and 
the neglect to minister to his care and comfort, so far as is 
compatible with the value of his estate, is a neglect of the com- 
mittee to discharge a plain duty imposed by the order 
appointing her (Matter of Beed, 22 App. Div. 328, afiPd on 
appeal, 160 N. T. 702; Matter of Colah, 3 Daly, 529; May 
V. May, 109 Mass. 252). If he receives such care and main- 
tenance without any charge upon his estate, the committed 
will have discharged her duty in this respect, but it devolves 
upon her to show that such is the fact, and it becomes the 
duty of the court to see and also enforce the performance 
of this duty, if the committee has failed to properly dis- 
charge the same. In the record before us, such fact was not 
made to appear, and it is not an unfair inference to draw 
that a charity patient does not receive the same care and 
comfort as one for whose care and maintenance payment is 
made. It may be that his attendance upon other patients, 
when his mental capacity permits of the discharge of such 
duties, is of benefit to the incompetent; and it may be that 
such duties would be performed by him if payment for his 
support and maintenance was made by the committee; but 
these facts should all be made to appear in order that the 
court may be enabled to see that the committee has dis- 
charged her duty in this respect. The present record is 
barren of proof showing such fact. It becomes the duty of 
this court, therefore, to direct that proof be taken upon the 
subject. 

The expenditures from the estate of the lunatic for which 
vouchers were produced seem to be correct. It appears, how- 
ever, that $2,183.24 has been expended for which no vouchers 
whatever were produced. So far as the items which go to 
make up this sum are small in amount, it would be entirely 
proper to make allowance therefor within the limitations 
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permitted by law, the aoconnt ecmtaining Buch iteme being 
produced by the committee, and the expenditures verified 
by her statements under oath. By the provision of section 
2729 of the Code of Civil Procedure, such items of expend- 
iture may only be allowed without a voucher when the item 
does not exceed $20, and the whole amount of such items 
so allowed shall not exceed in the aggregate $500. This 
provision of the Code is applicable to accountings of com- 
mittees of incompetent persons (Matter of Chpman, 43 
App. Div. 231 ; reversed 162 N. Y. 456, but not upon this 
point, nor was the construction which the court below gave 
to the sections of the Code covering such accountings at all 
disturbed). While it may entail some inconvenience upon 
the committee to produce vouchers for small items of expend- 
itures, yet the law requires vouchers to be produced within 
the limitations provided for in the Code. It is dear from 
an examination of the account that the referee was not 
justified in passing the accounts of the committee in a sum 
over four times the amount authorized by the Code without 
the production of vouchers. This account is also subject 
in this respect to an objection upon the merits. It appears 
from the account in the book kept by the committee that 
there were several items of expenditure, one as high as $56, 
and several items above $20. For these disbursements no 
warrant in law exists for allowing, unless a voucher be pro- 
duced, or by showing its loss or destruction by competent 
proof. It is evident, therefore, that the referee was wrong 
in allowing and the court in confirming the accounts to this 
extent 

The item of $169.85 under date of July, 1899, was also 
improperly allowed, as the only proof with respect to this 
item was the statement of the committee that she paid it to 
herself, but for what purpose does not appear. The only 
voucher is a check. The paym^it July 1, 1898, to estate of 
Mary D. Moore of $15 was improperly allowed, as the com- 
mittee testified that this was a loan to pay a bill of her 
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mother's estate. The account also shows that small sums 
have been devoted to charity, amounting in the aggregate 
from $12 to $15 or more. We find no justification for these 
items. 

The order appointing the committee also provides for the 
maintenance and support of the committee and her children 
and the education of the latter. It is, therefore, evident 
that the committee's position in view of the limited char- 
acter of the estate requires economy in the discharge of her 
duties. Her account should not be subject to captious objec- 
tion, and considerable liberality should be observed in pass- 
ing upon it. In view of the circumstances we should not 
have regarded the last named expenditures, to which we 
have called attention, as sufiicient to interfere with the 
aflSrmance of the order confirming the report of the referee. 
A sensible and just adjustment of the small matters may 
be easily arrived at, but as to the condition of the lunatic 
and his needs, the allowance of items in excess of $20 for 
which no voucher is produced, and the passing of accounts 
for less than that sum, in excess of $500 in the aggregate, 
are without warrant of law, and require correction at our 
hands. The guardian, who brings this appeal, was justified 
in calling the matter to the attention of this court, and 
the service which he has rendered to his ward is commend- 
able. It might be possible on this appeal, perhaps, to cor- 
rect this account, but we have no power to do so (Matter 
of Chapman, 162 N. Y. 456). 

The order of confirmation should, therefore, be reversed, 
and the proceeding remitted to the court below for further 
action, with costs to the special guardian payable out of the 
estate. 

All concur. 
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IN THE MATTER OP THE APPLICATION OP 
SOPHIE D. SCHOELLER. 

SUPRXKB COUBT— ApPELLATX DIVISION — PiBST DsPAJtT- 
MBNIV-JULT, 1902. 

§§ 870, 871, 872-876. 

Order for Emammatum to Enable Plotrntiff to Frame OompUUmi V^ 

eate^^Attempt to Proowre Depoeition of Pereon not 

Ewpeeted to be Made a Party. 

The purpose of the examination ie apparent. It ie to aecertain 

whether the plaintiff has a cause of action. 
The rule is well settled that an examination of this character can- 
not be had for the purpose of ascertaining whether or not the 
plaintiff in a proposed action has a cause of action. 
There is no power given to take the deposition of a person not a 
par^ to an action or not expecting to be made a party to the 
action before the action is commenced. 
(Decided JtUy, 1902.) 

Appeal from an order denying a motion to vacate an order 
for the examination of a party for the purpose of enabling 
plaintiff to frame her complaint. 

Ralph 0. Miller, for appellant. 
Louie S. Levy, for respondent 

MoLaughlik^ J. — On the 16th of Jnly, 1901, the appli- 
cant was run into by an express wagon, upon which appeared 
the name of "Century Express,** and she subsequently 
brought an action against one George W. Slingerland, to 
recover damages for personal injuries sustiiined, upon the 
theory that he^ doing business under the name of the Gen- 
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tury Express, was responsible for them. Slingerknd inter- 
posed an answer in which he denied his liability, or that he 
was, at the time the applicant was injured, doing busioess 
under that name. The plaintiff thereupon discontinued the 
action, and subsequently obtained an order for the ezaminA- 
tion of Slingerknd for the purpose of enabling her to frame 
a complaint in an action which she proposed to bring against 
the one responsible for her injuries, if that fact could be 
ascertained from such examination. The affidavit upon 
which the order was granted set out, in addition to the fore- 
going facts, that the Metropolitan Express Company had 
succeeded to the business formerly carried on by Slinger- 
knd, who is its manager and one of its directors, and that 
the New York Transportation Company claimed to have 
succeeded to the business of the Metropolitan Company, but 
that she was ignorant of and unable to ascertain when the 
Metropolitan Company succeeded to the business of Slinger- 
knd or when the Transportation Company succeeded the 
Metropolitan Company, and for that reason it was necessary 
and material for her, before bringing an action, to examine 
Slingerland in order to ascertain "who is the proper party 
to be made a defendant 

But these facts manifestly did not entitle her to the order 
directing the examination of Slingerland, and for that rea- 
son the motion to vacate should have been granted. The 
purpose of the examination is apparent. It is to ascertain 
whether the plaintiff has a cause of action against the Metro- 
politan Company or against the Transportation Company, 
and the rule is well settled that an examination of 
this character cannot be had for the purpose of ascer- 
taining whether or not the plaintiff in a proposed action 
has a cause of action (Matter of Anthony, 42 App. Div. 66; 
Matter of White, 44 App. Div. 119; Long Island Bottlers' 
Union v. Bottling Brewers' Protective Ass'n, 65 App. Div. 
459). That is precisely what was held in each of the cases 
cited, and in the Matter of Anthony it was also held that a 
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proposed defendant must be definitely, and not tentatiTely, 
named in the affidayit (Code of Civil Procedure, 872). And 
that it must also be made to appear that the applicant has 
a cause of action against anch specific person." 

The order appealed from, therefore, must be reversed, 
with $10 costs and disbursements, and the motion granted, 
with 910 costs. 

Van Brunt, P J., and Inokaham, J., concur. 

Ihorahah, J. (concurring.) — ^I concur with Mr. Justice 
McLaughlin. By section 870 of the Code of Civil Procedure 
provision is made for taking the ezaminaticm of a party to 
an action pending in a court of record, or of a person who 
expects to be a party to an action about to be brought in 
such court, at his own instance, or at the instance of an 
adverse party, or of a coplaintiff or a codef endant Section 
871, which provides for the deposition of a person not a 
party, only applies where an action has been actually com- 
menced. By subdivision 6 of section 872 it is provided that 
if no action is pending it mu?t be shown by affidavit that 
the person expected to be an adverse party is of full age, 
and a resident of the State, or sojourning within 'the State. 

There is no power given to take the deposition of a person 
not a party to an action or not expecting to be made a part/ 
to the action before the action is commenced. This dis- 
tinction is recognized by the Court of Appeals in Merchants' 
Bank i;. Sheehan (101 N. Y. 176), where the court say: ''On 
the whole, we are of opinion that the order issued in this 
case on the application of the bank for the examination of 
Sheehan, against whom the bank was about to commence 
an action, was authorized, and that he was in contempt for 
disobeying iV 

Hatoh^ J. (dissenting) — ^I am unable to concur in the 
reversal of this order or in the reasons which are assigned 
therefor by Mr. Justice McLaughlin. The affidavit upon 
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which the application for the order was based seta out a 
good cause of action in favor of the applicant and against 
the person or corporation who inflicted the injury, and such 
person or corporation is liable to respond in damages there- 
for if the facts averred in the afiSdavit are sustained by the 
testimony given upon the triaL In respect to the examina- 
tion of the person for which the order provides, the affidavit 
states that the action is expected to be brought against the 
Metropolitan Express Company, as defendant; that such 
express company is a domestic corporation, having an office 
for the transaction of business in the Borough of Manhattan, 
City of New York; and that (George W. Slingerland, the 
person to be examined, is the general manager and director 
of such corporation. After setting out the cause of action, 
the affidavit further proceeds to show that an action was 
brought against said Slingerland to recover damages for 
the injuries alleged, based upon the fact that Slingerland 
was carrying on business under the name of the ''Century 
Express'^; that the injury had been inflicted by an express 
wagon bearing such name; that after the commencement of 
the action, Slingerland interposed an answer which con- 
tained a positive denial that he was doing business under 
such name. After the service of such answer the plaintiff 
discontinued the action. The affidavit then proceeds to state 
that the Metropolitan Express Company has succeeded to 
the business formerly carried on by Slingerland under the 
name of the Century Express; that he is now a manager and 
director of such corporation; that just what time this cor- 
poration succeeded to the business of the Century Express 
deponent is unable to ascertain; that she has learned that 
the New York Transportation Company claims to have suc- 
ceeded to the business of the Metropolitan Company; that 
deponent made application to Mr. Balph O. Miller, the attor- 
ney for the transportation company, and who appeared as 
attorney for Slingerland in the action which was brought 
against him which was discontinued, for inf onnation con- 



Digiti 



zed by Google 



156 CIVIL PEOCEDUBE BEPOBTS. 

In the Matter of the Application pf Sophie D. Schoeller. 

oeming the relations of the aforesaid eompaxxies, and as to 
when each or both succeeded to the business of the Century 
Express Company, but that all information upon that subject 
was refused; that the person sought to be examined has 
knowledge of all the facts, and that such examination is 
necessary and material for the plaintiff for the purpose of 
framing her complaint and for the prosecution of the action. 

It is not needful that we set out the facts alleged in ihe 
affidavit showing the cause of action existing in favor of the 
plaintiff. It is sufficient to say that a perfect cause of action 
is stated against the person or corporation inflicting the 
injury. 

In Merchants' Nat Bank v. Sheehan (101 N. T. 176) 
it is decided that the provisions of the Code of Civil Pro- 
cedure, sections 870-876, autiiorize an order for an exam- 
ination before an action has been actually commenced, in a 
court of record, of the person or persons against whom the 
action is about to be brought, upon the application of the 
person who is about to bring the action. The granting of 
such order is within the discretion of the court, but the occa- 
sions will be rare when the power will be exercised by the 
court on account of a liability to abuse the process. This is 
the express holding of that case. It is evident from the 
present situation that this case falls within the class of cases 
to which the provision of law authorizing the examination 
applies. Persons and corporations ought not to be permitted 
to juggle with the rights of parties to whom they owe a duty 
or to whom they^ are liable to respond in damages for wrongs 
done by a scheme of reorganization under different names, 
and thereby furnish shelter for themselves when sought to 
be reached by legal process. It is evident in the present 
case that the wrong which has been inflicted is the subject of 
legal redress, and the plaintiff is only debarred from enforc- 
ing the same by a reorganization or transfers which are 
being used to shield the wrongdoer from responding in dam- 
ages for the injuries inflicted. Such a condition ought not 
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to be tolerated^ and there can be no abuse of process when 
it is used for the purpose of uncovering or smoking out the 
mrongdoer. Examinations of an adverse party have been 
long authorized for the piurpose of framing a complaint 
(Glenny v. Stedwell, 64 N. Y. 120; Hutchinson v. Lawrence, 
29 Hun, 450). In Matter of application of Nolan (70 Hun, 
536) the precise question which this appeal presents was 
decided adversely to the contention of the appellant. There 
the examination was sought of a person who was the supers 
intendent of a mine, for the purpose of discovering who was 
the real owner of the same in order that a cause of action, 
which was set up in the moving papers, might be enforced 
against such owner. Mr Justice Herrick, in writing for 
the court, said: ''This examination is not sought for the 
purpose of ascertaining whether the applicant has a cause 
of action, but to ascertain whom the cause of action is against. 

'It sufficiently appears, I think, from the affidavits, that 
there is some doubt as to who are the owners or operators 
of the mine where the accident happened. ♦ ♦ ♦ That 
it is necessary to enable the appellant to frame her com- 
plaint to ascertain who are the proper defendants, who were 
the owners or operators of the mine at the time of the acci- 
dent, I do not think can be questioned. The allegation as 
to who were the owners or operators of the mine is a most 
necessary and important part of the complaint, and it seems 
to me that appellant is entitled to an examination to 
discover such necessary facts (Sweeney v. Sturgis 24 Hun, 
162). 

"The respondent Payette is a very proper person to exam- 
ine for that purpose; he is the one who employed the intes- 
tate; he was, according to his own affidavit, the superin- 
tendent of the mine at the time of the accident, and 
presumably he knows who his employers were, and who were 
engaged in operating the mine ; he would be a proper person 
SB defendant in the proposed action, and, therefore, a proper 
person to examine as a party.'' 
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This language finds precise application in eTcry particular 
to the facts of this case, and, if it be somid in law, is decislTe 
of this appeal in favor of the respondent There, as here, 
an action had been brought by a party to recover damages, 
founded upon an accident, against a supposed owner of the 
mine; an answer had been interposed denying such owner- 
ship, or liability for the injuries, and the sole question, there- 
fore, which the examination sought to obtain was the person 
or corporation engaged in operating the mine at the time of 
the accident. The sole purpose of this examination is to 
discover the person or corporation who was operating the 
business of the Century Express at the time the injuries 
were inflicted. 

A like doctrine was held in Matter of Weil (26 App. 
Div. 173), where the Appellate Division of the Second 
Department decided that an examination was proper before 
service of the complaint in a case where an action was to be 
brought to enforce a claim for work done for a newspaper 
called the Hebrew Standard. Prior to the application, suit 
had been brought against the editor of the newspaper as its 
proprietor, and the defendant having interposed an answer 
denying that he was the party responsible, such action was 
discontinued and another action brought against the news- 
paper as a corporation, and the editor was served with the 
summons and complaint as a director. To this action answer 
was interposed denying that the corporation was the con- 
tracting party, and, thereupon, the second action was dis- 
continued. Application was then made to examine the 
editor for the purpose of discovering who was the proper 
person against whom to bring the action. Order issued for 
the examination of the editor, and, upon appeal, such order 
was affirmed. 

In Long Island Bottlers* Union v. Bottling and Brewers* 
Pro. Ass'n (65 App. Div. 469) the same court denied an 
application, holdinp: that an examination of witnesses to 
enable the plaintiff to frame a complaint in an action not 
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yet commenced could not be sustained. The Weil case 
(supra) was not cited in the opinion, nor commented Upon. 
We are not called upon to attempt reconciliation of these 
two cases. The last decided case is based upon certain 
authorities in this department to be hereafter noticed. 

It is evident that the cases to which we have called atten- 
tion furnish abundant authority for the support of this order. 
It is claimed^ however, that the cases in thia department—* 
Matter of Anthony & Co. (42 App. Div. 66) and Matter of 
White (44 App. Div. 119) — are opposed to this view of the 
law. It is not to be denied but that there are expressions 
in these cases and in the authorities which they cite which 
deny right in the court to grant the order the subject of 
this appeal. In Matter of Anthony & Co. (supra), the 
decision is made to rest quite largely upon Matter of Bryan 
(3 Abb. N. C. 289). In that case, however, the moving 
affidavit upon which the order was based did not show any 
cause of action in favor of the plaintiff against anybody, 
known or unknown, while the witness sought to be examined 
in that case bore no relation whatever either to the proposed 
defendant or to the proposed plaintiff, and it was not pre* 
tended that the witness could by any possibility become a 
party to the action. It was held that a witness as such 
could not be examined for the purpose of enabling a plaintiff 
to frame a complaint. The case did not determine that a 
person whose examination was sought under such circum- 
stances as tended to show that he would be the party defend- 
ant was not a proper person to examine, as the case did not 
involve such question. The main ground for the decision 
proceeded from the fact that no cause of action was shown 
by the affidavit to exist in the plaintiff; and upon this ground 
the decision was unanswerable. Reliance was also placed 
in Matter of Anthony & Co. upon De Lown v. De Lima (66 
How. Pr. 287). This was a Special Term decision by Mr. 
Justice Ingraham. It appeared clearly in that case that 
the purpose of the examination was to discover if the plain* 
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tiff had a cause of action. The action was for Blander, and 
the attempt was to find out the exact language used. Clearly, 
therefore, no cause of action was shown to exist in favor 
of the plaintiff. The opinion contains the statement that 
before an examination will be granted ''it must appear that 
the plaintiff has a cause of action against the defendant*' 
This language is laid hold of in support of a holding that 
the proposed defendant must be definitely and not tenta- 
tively named in the affidavit. It may be said that such con- 
struction of the language was not permissible as in that case, 
aft we have observed, no cause of action was shown to exist 
either in favor of the applicant or against the defendant The 
expression had application to the facts of that case, and 
nothing else, otherwise it was obiter. 

Muller V. Levy (52 Hun, 123) was also cited in support 
of the last contention. The opinion in that case opens with 
the statement, *T¥hen a plaintiff, for the purpose of fram- 
ing his complaint, obtains an order for the examination of 
a defendant before trial, he must establish by affidavit the 
existence of a cause of action in his behalf. ♦ ♦ ♦ The 
affidavit upon which the order for the examination of the 
defendant Bernard Levy was granted does not state facts 
sufficient to show that a cause of action exists in favor of the 
plaintiff.'' And at the close of the opinion it is stated, *The 
application of the plaintiff to examine the defendant is fairly 
subject to the criticism that it is merely an attempt not to 
obtain information for the better statement of a known cause 
of action, but to find out whether he really has any cause of 
action at all. A party cannot be examined for this purpose.'' 
It is clearly evident, therefore, that neither of the last two 
cases cited, nor the Matter of Bryan (supra), furnish author- 
ity for the doctrine announced in Matter of Anthony. In 
each one of the three cases there was no cause of action stated 
in the moving papers in favor of the moving party, and under 
such circumstances it is conceded that a case for an examina- 
tion is not made. The limitation which is placed upon the 
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Merchants' Nat. Bank v. Sheehan (supra), in the Matter 
of Anthony & Go. (supra), I do not think is warranted. 
The effect of the decision seems to be that an examination 
may be had at the instance of one party of his adversary 
when it is contemplated by the moving party that his adver- 
sary is expected to be made a party. The affidavit in this 
case states that the moving party expects to bring an action 
against the Metropolitan £xpress Company, and it clearly 
appears that the person sought to be examined is such per- 
son as may be made a defendant. In the Matter of Anthony 
& Co. (supra), a cause of action was stated in favor of the 
plaintiff therein, so the case is authority for holding that 
unless the defendant is definitely named the examination may 
not be had; but with all deference to the learned judge who 
wrote and the court which decided that case, I am of opinion 
that its doctrine is not sustained by the authorities cited 
therein and that it is opposed to the current of authority. 
Matter of White (supra) was an application to examine a 
witness for the purpose of perpetuating his testimony. The 
court, however, held that it was a mere cover to obtain the 
name of the party who should be made the defendant, and, 
therefore, upon the authority of Matter of Anthony & Co. 
(supra) the application was denied. In that cAse it was not 
contended that the witness sought to be examined was 
expected to be made a party. Neither this case nor the Long 
Island Bottlers v. Bottling Brewers (supra) adds any strength 
to the Matter of Anthony & Co. (supra), as they all rest 
upon it. 

T am of opinion that an examination may be had of a per- 
son against whom it is contemplated that an action may be 
hrought, or of a witness who is shown to be possessed of 
information necessary and essential for the more complete 
statement of a cause of action shown to exist in the moving 
party, whether the information essential to be obtained 
relates to substantive matter required to be stated in the 
complaint or of the name of the defendant against whom 
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the cause of action ezists. The present ease exemplifies the 
necessity for such holding, as it is eyident that the parfy 
can only be discovered by successive actions or by uniting 
them all in one action and thereby subjecting the party to 
the payment of bills of costs for the misfortune of including 
the wrong parties. There is little danger of any abuse of 
the process of the court under such drcumstanoes. It fol- 
lows that the order should be aiBrmed, with $10 costs and 
disbursements. 
03ribn^ J., concurs. 



FRANCIS P. BTTBEE AND WILLABD S. BBOWN, AS 
QENEBAL MANAOEBS AND ATTOBNEYS-IN- 
FACT FOB ALL THE UNDEBWBITEBS AT NEW 
YOBK AND BOSTON LLOYDS, PLAINTIFFS, v. 
BENJAMIN T. BHOADS, Jr., DEFENDANT. 

SUPRBKB COUBT — NbW YORX COUNTT — ^NoVSliBEB^ 1902. 

§ 644. 

Lhyda Firt Inaumnce PoUcft^IAnUiaium of JLtsKl rty Anmoer — 

Defmi$€. 

The dause in the Lloyds fire insuraaee policy limiting the liability 
of any underwriter, upon all polidee issued or to be iesoed, is 
not Toid as against public policy and oonstitntes a valid de- 
fense to an action against an underwriter brought after the 
recovery of a judmnent against the attomey-in-fket. 

Section M4 of the Code of Civil Procedure is sufficiently broad in its 
terms to permit a defendant to set up as a defense in his answer 
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in an action bron^t under a judgment^ to which he was not a 
party, a inbeequent modiflcation of that judgment on appeal, 
although the modification occurred after Uie commencement of 
the action. A eupplonental aniwer is unneceieary. The plain- 
tiif ■' remedy would, in any erent, be a motion to itrike out and 
not a demurrer. 
(Decided November, 1902.) 

WUliam B. Ellison and Arnold L. Davis, for plaintifb^ 
in support of demurrer. 
John If. Steams, for the defendant^ opposed. 

Scott, J.— This is an action against an underwriter of a 
so-called Lloyds insurance policy. The complaint contains 
the usual allegation showing the recovery of a judgment 
against this same defendant as general manager and attorney- 
in-fact for the underwriters of what was known as the Peo- 
ples' Fire Lloyds; that the defendant was himself an under^ 
writer upon the policy upon which the loss occurred, and 
that the special funds designated in the policy as the pri- 
mary source from which losses were to be paid have long 
since been exhausted. The defendant sets up two defenses, 
one to the whole cause of action, and one partial, to both 
of which plaintiffs demur for insufficiency. By the firrt 
defense the defendant seeks to avail himself of a limitation 
upon his individual liability contained in the policy. The 
complaint as it will be observed does not set forth the facts 
showing the loss under the policy or the amount of such 
loss as it would be necessary to do if the action were brought 
directly upon the policy, but merely alleges that there was 
a loss and that in an action against the general manager 
judgment was rendered fixing the loss and the liability upon 
the policy at a certain sum. This, of course, is the proper 
practice and finds its justification in a clause in the policy 
reading as follows : '^o action shall be brought to enforce 
the provisions of this policy except against the general man* 
ager and attorney-in-fact as representing all the under- 
writers, and each of the underwriters hereby agrees to abide 
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the eyent of any suit so brought as fixing his individual 
responsibility hereunder. Judgment entered in such an 
action shall be satisfied out of the premiums in the hands 
of the underwriters unexpended; if such premiums shall be 
insufficient^ then out of the deposit made by the several 
underwriters; if both shall be insufficient^ then out of the 
individual liability of the several underwriters as hereinbefore 
expressed and limited.^^ From this clause in the contract, 
which alone furnishes a ground for this action, it appears 
that the several underwriters did not pledge their individual 
liability to an unlimited extent, but only as 'hereinbefore 
expressed and limited.^' What that limitation was appears 
from another clause in the policy upon which the defendant 
relies, and which reads as follows: 'The liability of each 
of the underwriters in case of any loss, and the amount 
insured by each underwriter shall be his proportionate part 
of the aggregate amount payable to the insured upon such 
loss, and no one of the underwriters shall be, in any event, 
liable under this policy for an amount exceeding five hundred 
dollars. In no event or contingency shall any underwriter 
herein be liable for any part of any other underwriter's 
liability herein, the liability assumed herein by each under- 
writer being separate and individual only, as if each under- 
writer had issued to the assured herein a separate policy, 
their liability being several and not joint. • ♦ ♦ and the 
total liability of each underwriter on all policies now or 
hereafter in force after the application of the total unex- 
pended premiums, shall not exceed twenty-five hundred dol- 
lars, the original subscription of five hundred dollars each 
being therein included.** The defendant alleges that as an 
underwriter of the Peoples' Fire Lloyds he has been com- 
pelled to pay and did pay after the issuance of the policy 
referred to in the complaint, on policies of insurance of said 
Lloyds, existing and in force at and- after the time of issu- 
ance of plaintiflfs' policy, and after the application of the 
total unexpended premiums, a sum greatly in excess of 
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twenty-five hundred dollaiB, whence as he claims he has 
paid his total fixed liability as an underwriter and is not 
liable in any sum whatsoever to the plaintiffs. I am nnable 
to see why this defense is insufScient. The only liability of 
defendant to plaintiff was that which was expressed in 
the contract between them^ and that contract determines the 
nature and extent of the liability. When the defendant 
entered upon such a contract it was his right to place such 
limitations as he saw fit upon the obligations and liabilities 
which he assimied^ and it was open to the plaintiffs to make 
the contract if its terms suited them, and to leave it alone 
if its terms did not suit them. The entering upon it was 
purely optional with them, but if they did enter upon it 
he was bound to take it as it was made. The whole con- 
tract must be read together, and being so read it clearly 
appears, so that any one reading the policy must have seen it, 
that the individual liability of each underwriter upon all 
policies outstanding or to be issued was not to exceed the 
sum named. There is nothing any more imreasonable in such 
a limitation than there is in any limitation an obligor may 
see fit to place upon his liability upon any contract he may 
see fit to enter upon. There is certainly nothing more 
unreasonable in the limitation than there is in the limita- 
tion placed by law upon the individual liability of stock- 
holders in ordinary fire insurance companies. The partial 
defense to which the plaintiff demurs, sets up that on June 
12th, 1902 (after the commencement of this action), the 
judgment against the general manager of the Peoples' Lloyds 
was reduced, on appeal, whereby the defendant, if liable at 
all, IS liable in a less sum than that claimed in the complaint. 
Whatever liability the defendant may be under, depends upon 
the judgment against the general manager, and of course 
his liability is lessened or wholly obliterated, as the case 
may be, if that judgment be reduced or reversed. The 
defendants point appears to be that, inasmuch as the modi- 
fication took place after the commencement of the action, the 



Digitized by 



Google 



166 CIVIL PROCEDURE REPORTS. 

Francis P. Burke and Willard 8. Brown v, Benjamin T. Bhoads, Jr. 

plea of such modification should be contained in a supple- 
mental^ as distinguished from an original or amended answer. 
In my opinion this objection cannot properly be taken by 
demurrer^ for the defense is sufficient upon its f ace^ by 
whatever name the pleading containing it may be called. If 
the defense was improperly included in the present answer 
the proper remedy was to strike it out. The answer now 
before me is styled an amended answer. It does not show 
in what the amendment consists^ but I am informed by 
brief of counsel that it does not consist in the insertion of 
this partial defense^ which was included in the original answer. 
:The question then is whether modification of the original 
judgment having taken place after the commencement of 
the action^ but before answer, could properly be pleaded 
by the answer, or whether it was the duty of the defendant 
to first answer without reference to the modification, and 
then serve a supplemental answer setting up the modification 
of the judgment. The question seems to be answered by sec- 
tion 644, Code of Civil Procedure, which permits the service 
of supplemental pleadings ^'alleging material facts which 
occurred after the former pleading, or of which he was 
ignorant when it was made,'' the obvious inference being 
that facts which occurred before the original pleading was 
drawn should be included therein. 

The demurrer must be overruled with costs, with leave 
to plaintifE to withdraw demurrer and rely upon payment 
of costs within twenty days. 

Note on Lu^tds Pouoiss or Fnu IirsuBAiroi — Ck>icPLAiivT. 

The complaint mu8t follow the terms of the policy. There are 
various provisions as to bringing action and these must be followed 
as a condition precedent to recover. Stieglitz v. Belding, 20 Misc. 
207; Leiter v, Beecher, 2 App. Div. 577; Ketchum v. Belding, 32 Misc. 
606; McCredy v. Thrush, 37 App. Div. 466; Lawrence v. Schaefer, 20 
App. Div. 80. 

Where the policy proyides that action is to be brought first 
against the attorney-in-fact, such condition is good. Compton v. 
Beecher, 17 App. Div. 38; 44 N. Y. Sup. 887; Gk>ugh v. Satterlee, 
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32 App. Div. 33; althongh anch an attorney is not an underwriter. 
Fajem v. Fogg, 16 Misc. 210 ; and this is bo even where suit is flret 
to be broa^t againat one underwriter. N. J. & P. Concentrating 
Works V. Ackerman, App. Diy. 540. 

There are, however, some early cases which at first held differently, 
but the subsequent decisions have either reversed or overruled them; 
see Knorr v. Bates, 14 Misc. 501; 35 N. Y. Sup.; Biggert v. Hicks, 
18 Misc. 503; RaUi v. White, 20 Misc. 635; affd. 21 Misc. 285; 47 
N. Y. 197. 

In the case of Isear v. McMahon, 16 Misc. 05^ the complaint of 
the plaintiff was sought to be tested on this very point by demurrer, 
as he had joined all the underwriters as co-defendants, but the Court 
failed to decide. Argument was had on it only at special term, and 
no appeal was taken from the decision. 

Where the attorney-in-fact resigns prior to the liability, or has 
been removed, an action may be nuiintained under the terms of the 
policy against his successor as attorney-in-fact. Wheelock v. Chap- 
man, 34 App. Div. 464. 

It seems that such a provision where the attorneys-in-fact have been 
substituted, may be ignored. To this effect, Ralli v. White, 20 Misc. 
635; affd. 521 Misc. 285; 47 N. Y. Sup. 107; Am. Luool v. Blanchard, 
26 Misc. 315. 
Bjleoution — ^Individual Undeb w juteu's LiABiUTr. 

It is a condition precedent in such an action against the individual 
underwriter to recover from him his proportionate share where the 
policy requires it that execution first issue. Ketchum v. Belding, 32 
Misc. 506; but otherwise where the policy contains no such require- 
ment. Conant v. Jonee, 50 App. Div. 336; 64 K. Y. Sup. 189. 
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GEORGE P. SHRADY, APPELLANT, v. ANNA B. VAN 
KIRK ET AL., RESPONDENTS. 

SuPBEicB Court — Appellate Division — First Dbpabt- 

KENT — NOVEICBEE^ 1902. 

§§ 1022, 1228. 

Unauihoriaed, Irregular and Improper Proviaions in a Proponent — 

Correction of Such Bpecified Irr€gularitie9--^uri9dieiion of 

Special Term — and Referee — Praotioe. 

Where a referee has been appointed to hear and determine, while the 
case is pending he has jurisdiction over the action and the right 
in connection with his report and decision to settle the form of 
the proponent. 

After the report is taken up or filed the referee is functus officio. 

The Court at Special Term has no power or authority to refuse the 
entry of a proponent substantially different from that pre- 
scribed in the report of the referee. 

There is no provision of law which gives a referee the right to con- 
fer jurisdiction on the court to dispose of some untried question 
which was before him on the reference to hear and determine. 

Where an error has been made in respect to the form of the pro- 
ponent the error must be corrected, if at all, by motion in the 
court of original jurisdiction. 
(Decided November, 1902.) 

Appeal from order denying motion to correct, by reason 
of Bpecified irregularities^ a judgment entered on the report 
of a referee. 

The action was brought by a beneficiary under the will of 
Maria Shrady, deceased, to compel the sale of a large amount 
of realty, for the removal of trustees, a settlement of their 
accounts, and other relief. The issues in the action were 
referred to a referee to hear and determine. His report 
was made on October 10, 1901, and filed in the oflBoe of 
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the clerk on November 6, 1901. That report directed 
that the testamentary trustees should sell all such realty at 
public auction, but whether for cash, on bond and mortgage, 
on credit, or otherwise than cash, did not appear in such 
report. Subsequently upon notice, the referee, on January 
11, 1902, approved a judgment as to form, wherein it was 
provided that such real estate should be sold in separate 
parcels, *'with the privilege of allowing 60 per cent, of the 
purchase money to remain on bond and mortgage for two 
years.'' A motion was then made to confirm the report of 
the referee and for entry of judgment, and the court at 
Special Term, directed the entry of judgment in conformity 
with the form of judgment approved by the referee, which 
contained the provision quoted, that upon the sale of the 
property 60 per cent, of the purchase money should remain 
on bond and mortgage for two years. . Thereafter plaintiff 
moved to strike out this and three other provisions in the 
judgment, upon the ground that they were unauthorized 
and irregularly and improperly inserted; which motion was 
denied, and from the order so entered, the plaintiff appeals. 

Barclay E. F. McCariy, for appellant. 
8. B. Brownell, for respondent Shrady. 
Louis F. Doyle, for respondent Van Kirk. 
Jacob Shrady, for John and Jacob Shrady. 

O'Brien, J. — The principal question for our consideration 
is as to the right and power of the Special Term, after a 
reference to hear and determine, to insert the provision 
permitting the sales upon bond and mortgage. Incidentally 
the question of practice arises as to whether such a provision, 
if improperly inserted, can be stricken out on motion as an 
irregularity, or whether the plaintiff's remedy is not by 
appeal from the judgment. While the case was pending and 
the referee had jurisdiction over the action, he had the 
right, in connection with the making of his report and deci- 



Digiti 



zed by Google 



170 CIVIL PBOCEDUBE BEPOBTS. 

QtOTge F. Shradj v. Aima B. Van Kirk et al. 

sion^ to settle the form of the jadgment; but after the report 
had been taken up and filed, the referee was functus officio 
and had no further jurisdiction for the purpose of deciding 
any issue involved in the action. If we are right in this view, 
we are not aided in our consideration of' the main question 
bj the approval of the referee, two months after his report 
was filed, as to the form of the judgment, but must view the 
question precisely as though the referee, having the right 
to determine such form, had neglected to do so. 

The question, therefore, narrows down whether upon the 
motion to confirm the report and settle the form of judg- 
ment the court had the power to insert the provision allow- 
ing sales on bond and mortgage. 

In Vagen v. Bimgruber (9 N. Y. St Bep. 728) it was 
said: '%e action being for equitable relief, the final judg- 
ment should have been a decree of the court, settled by the 
court, and entered upon its direction, the referee who tried the 
case not having reported the form of decree to be entered. 
Section 1228 of the Code in no way oonfiicts with this prac- 
tice.^' Here, however, the sales were to be made by testa- 
mentary trustees, and, therefore, necessarily under tiie pro- 
visions of the will ; and the will directed a sale of the realty, 
but was silent as to whether it was to be sold entirely for 
cash, or on credit, or otherwise than for cash. This being the 
situation, we think the general rule is applicable that the 
failure to authorize a sale on bond and mortgage raises the 
presumption of an intention that the property should be 
sold for cash. Where a testamentary disposition has been 
made directing the sale of realty, the invariable rule is that 
the sales shall be absolutely for cash, unless otherwise dis- 
tinctly specified, and not for bond and mortgage nor on 
any credit plan. 

Whether this question was considered by the referee is 
not made to appear further than that his report does not in 
ierms do more than direct a sale of the realty, thus follow- 
ing practically the language of the will; and seemingly. 
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therefore, the presumption would follow that in his view the 
sale should be solely for cash. When the motion was made 
to the court, therefore, we think it was without power or 
right to insert the provision essentiaUy different from this 
and allowing the sale upon terms permitting the purchaser 
to give a bond and mortgage for 60 per cent, of the purchase 
price. As said in Paget v. Melcher (26 App. Div. 16), "the 
action was referred to a referee to hear and determine, and 
his report was made directing the- judgment to be entered. 
In that case the report stands as the decision of the court 
(Code Civ. Pro., sec. 1228), and by the provisions of that 
section the clerk was required to enter judgment upon it 
when its form has been settled by the referee. Although it 
has been deemed necessary in this department that there 
should be a direction of the court for the entry of the judg- 
ment, yet when entered, it must be the one directed in the 
report of the referee. The court at Special Term when a 
motion is made for leave to enter the judgment, has no power 
or authority to give directions which shall require the entry 
of a judgment substantially different from that prescribed 
in the report of the referee (Kennedy v. McEone No. 2, 10 
App. Div. 97). The judgment to be entered upon this 
report is to be reviewed in the same way as one entered upon 
u decision of the court, for the report has the same effect 
precisely as such decision. The manner in which it is to be 
reviewed is prescribed in section 1022 of the Code, and no 
authority is given to the court at Special Term to change 
or alter the directions given by the referee as to the entry of 
judgment The application for judgment upon the report 
which is made to the court at Special Term is not for the 
purpose of a review of the correctness of the findings of the 
referee, but simply to furnish an assurance of regularity in 
the manner of entering the judgment, and to enable all 
parties to know that the judgment as entered conforms to the 
one directed in the report. There was, therefore, no author- 
ity in the Special Term to modify the conclusions of law 
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fotind by the referee so as to enter a different jadgment than 
that directed in the report/^ 

We have already adverted to the fact that the referee^ 
after he ceased to have control over the action, was of opin- 
ion, aa appears from his approval of such provision in the 
form of judgment, that it should be inserted; but this does 
not aid xis, because, as stated, when he expressed such 
approval he was functus officio, and, therefore, it is as though 
he had not attempted to exercise that power. It was the 
duty of the referee to decide every material question involved 
in the litigation, and he had no power to relegate or return 
any such question for decision to the court. The question as to 
whether, under the terms of the will, the property could be 
sold otherwise than for cash, involving as it did a con- 
struction of that instrument, was a material one, and it 
needs no argmnent to support the view that the referee 
could not refuse to pass upon such a question and then refer 
it back to the court. There is certainly no provision of law 
which gives a referee the right to confer jurisdiction on the 
court to dispose of some untried question which was before 
him on the reference to hear and determine. It was his duty 
to try and dispose, as said, of all the material questions, and 
upon the return of his report to the court, all that remained 
was for the court to settle the form of judgment accord- 
ingly. This, however, gave no power to the court to add to or 
take away from the judgment in a material respect, and the 
attempt to do so is a clear irregularity. 

We have thus reached the conclusion that the court ex- 
ceeded its power in inserting any such provision in the judg- 
ment The question remains, however, whether the practice 
pursued by the plaintiff was right in moving to strike out 
the provision as irregular, or whether his sole remedy was by 
appeal from the judgment. Under the authorities to which 
we have adverted, we think the practice followed was right. 
As said in Com Exchange Bank v. Blye (119 N. T. 414) : 
'*We think the decisions are uniformly to the effect that when 
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an error has been made in respect to the form of the judg- 
ment by -which its scope or amount has been enlarged or in- 
creased beyond that plainly authorized by a verdict, referee's 
report or decision of a court, a question is not presented for 
the consideration of the court on appeal, but the error must 
be corrected, if at all, by motion in the court of original 
jurisdiction.'* It follows, accordingly, that the order appealed 
from should in this respect be reversed. 

In regard to the three other alleged irregularities, we need 
add nothing to what was said by the learned judge in dispos- 
ing of the motion at Special Term. 

The order appealed from should accordingly be reversed 
and the motion granted to the extent indicated, and in all 
other respects affirmed, without costs to either party on this 
appeal. 

McLaughlin and Lauohun^ J J., concur; Yak Bbunt^ 
P.J.^ dissents. 



GEOKGB B. JOSEPH, AS TBTJSTEE OF ESTATE OP 
MUTUAL MERCANTILE AGENCY, BESPONDENT, 
V. NOKMAN C. KAPP, APPELLANT. 

SuPBSMS Court — ^Appellatb Division — ^Fibst Depabt- 

MBNT — NOVEHBEB^ 1902. 

§§ 3268, 3271. 

BefmrUy for Co9t»^Aeiion hy TruBiee tfi Banhrupiey. 

!An action by a trustee in bankruptcy falls within the proyisions of 
eeetion 8268 of the Code, and the defendant is entitled to security 
for costs as a matter of right unless the cause of action arose 
after the adjudication in bankruptcy. 
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The opiBion in Joseph v. Hakl^ (73 App. Diy. 156) qualified. 
{Deoided November, 1902.) 

Appeal from order denying motion of defendant for se- 
curity for coats. 

William B. Ellison and Walter L. McCorkle, for apjtellant. 
William L. Cahn, for respondent. 

O^RiBN^ J. — ^The plaintiff brings this action as tmstee in 
bankruptcy to set aside transfers made to the directors of the 
bankrupt corporation, on the ground that they were without 
consideration and were made at a time when the corporation 
was insolvent The defendant made a motion for security for 
costs, which was denied, and from the order so entered he has 
appeded. 

The question thus presented is whether, under the construc- 
tion to be given to section 3268 of the Code of Civil IVo- 
cedure, the defendant is entitled as matter of right to an 
order requiring the plaintiff to give security for costs. It 
appears that the alleged cause of action arose prior to the 
assignment or adjudication in bankruptcy or the appointment 
of the plaintiff as trustee, and the Special Term, relying no 
doubt upon what was said by this court in the case of Joseph 
V. Makley (73 App. Div. 157), and assuming, therefore, that 
the granting of security for costs was discretionary, denied 
the application. 

In the Makley case (mpra) the Special Term had denied 
the application upon the ground of want of power, and the 
question presented was as to whether that order was right; 
and we held that the court had power, and sent the motion 
back to the Special Term so that the judge there might have 
the opportunity to examine into the facts and determine the 
application on the merits. In discussing the construction to 
be given to section 3268 of the Code of Civil Procedure, how- 
ever, we fell into error in stating that the granting of security 
for costs is discretionary, it being apparent from a re-examina- 
tion of that section that it is mandatory, and that with respect 
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to causes of action arising prior to the adjudication in bank- 
ruptcy^ the defendant^ assuming he is not guilty of laches, is 
entitled as matter of right to security for costs. 

The discussion in the Makley case (supra) was unnecessary 
to our decision, which in itself was right. But the discussion 
whether necessary or not was wrong so far as it was therein 
stated that applications under section 3268 of the Code were 
addressed to the discretion of the court. Where the applica- 
tion is made under section 3271, there it is discretionary^ 
while, as we have said, in cases falling under section 3268 it 
is mandatory on the court where the application is properly 
and seasonably presented. 

The distinction between sections 3268 and 3271 of the Code 
of Giyil Procedure has been clearly stated in Welch t;. Oaffney 
(1 How. Pr., N. S. 146) as follows: Where an official as- 
signee of a debtor sues upon a cause of action arising before 
the assignment,^ he may be required by the defendant as of 
right to give security for costs (Code, sec. 3268). Where the 
cause of action comes to the assignee ^subsequent to the assign- 
ment,' it is discretionary with the court whether it will require 
the plaintiff to give security or not (Code, sec. 3271). This 
is the feature which distinguishes these two sections. If, for 
example, the defendant had bought the goods from the as- 
signee 'subsequent^ to the assignment, or if he had taken prop- 
erty from the assignee's possession, the case would have been 
brought under the provisions of section 3271 (supra). In the 
present instance the cause arose prior to the assignment, and 
the assignee must give security for costs.*' This distinction 
also was recognized by this court in the case of Beilly v. 
Bosenberg (57 App. Div. 408) and Kelley v. Kremer (74 
App. Div. 456). 

The present application, therefore, falling, as it does, with- 
in section 3268 of the Code of Civil Procedure, should have 
been granted, as the defendant was entitled as matter of right 
to have the plaintiff file security for costs. It follows that the 
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order appealed from must be TeveTBed, with $10 costs and 
disbursementB, and the motion granted. 
All concur. 

Note.— 43BcuBnT iob Oosts nr Ckbtain Cases DiscBKTiONAKr. 

Section 3271 of the Code of Civil Procedure enumerates a class of 
plaintiffs whom 'the court may in its discretion" require to give 
security for costs. Byan, as adm., «. Potter, 4 Civil Pro. 80, see 
note; Dunne v. Am. Surety Co., 2ft Civil Pro. 69; Wassinger, as adm., 
V. Fennell, 13 Civil Pro. 286; Ridgway, as recv., v, Symons, 25 Civil 
Pro. 23; see also note page 24; Lyons, as admx., v. Cahill, 12 Civil 
Pro. 72; Healy v. Twenty-third St R. Co., 1 Civil Pro. 16, see note. 
It may be required in such cases on appeal. Knoch v, Funke, 22 
Civil Pro. 161; Wood v. Blodgett, 16 Civil Pro. 114; Qifford, as reev., 
i;. Rising, 14 Civil Pro. 172. 

Where the suit is brought by plaintiff in a dual capacity, he can- 
not be required to give it. McDougal v. Gray, 16 Civil Pra 237. 

But a person suing in the name of overseers of the poor cannot be 
required to give security for costs. In re Martin, 7 Civil Pro. 399. 

Where an action is brought in the lifetime of a plaintiff, upon it 
being revived his administrator will not be required to give seeuri^ 
for costs. Sullivan v. Remington, 2 Civil Pro. 68. 

Where a plaintiff is trustee of an express trust when one of the 
beneficiaries is a non-resident of the State and the other is an infant 
whose guardian ad litem has not filed such security, he will be re- 
quired to file security for costs. Fish v. Wing, 1 Civil Pro. 231 ; see 
also note. 
How Gbanted. 

Such an order may be granted ex parte. Dunne v. Am. Surety Co., 
29 Civil Pro. 69; per. contra, see Swift v. Wheeler, 13 Civil Pro. 343; 
and the court is not justified in exercising such discretion upon an 
ex parte application made after service of answer. Eelley v. Kremer, 
74 App. Div. 466. 
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IN THE MATTER OP THE APPLICATION OP SARAH 
ASCH, Etc. 

SUPBBKB COUBT — APPSLLATB DIVISION — FiBST DbFABT- 
KBNT— NOVBMBEB^ 1902. 

§ 2348. 

ApplieaHan to he Believed frem Purokoee at Judicial Bale Denied^ 
Sale in One Proceeding Under Sectione 85 and 87, Real Prop- 
erty Law, and Beotion 2348 Code Civil Procedure, 

The will of A left a parcel of real estate in the City of New York 
to hia wife, for life, and upon her death to trustees to hold the 
premises upon several distinct trusts, for the benefit of those 
children of the testator who survived their mother, and further 
provided that on the termination of the minority of any child, 
or upon the death of any child during minority, the trust for 
that chOd should absolutely cease and determine; that each of 
the children of the testator living at the death of the mother 
should take a vested estate in remainder, expectant upon the 
termination of the trust at majority, and that in the event of the 
death of any child before attaining majorit]r the share or por- 
tion held for the benefit of such child should be freed from the 
trust, and should pass absolutely to his or her heirs or devisees. 
In October, 1896, a joint application was made by the trustees 
under the will and by the guardian of the infant remaindermen, 
for the sale of the said premises, including the estate of the 
trustees and of the infants therein. An order was thereafter 
made directing a sale, and a deed was tendered to the purchaser 
which was signed not only by the special guardian and the trus- 
tees, but also by the widow as the owner of the life estate, and 
by a child of the testator who had attained his majority during 
the pendency of the proceeding. Upon an application made by 
the purchaser to be relieved from his purchase, Held: 
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I. That the fact that the inlanto' legal eatatee were contingent re- 

mainders in fee did not prevent the court from exercising ita 
juriadiction to decree a aale thereof. 

II. That Buch lale waa not prohibited by eection 2367 of the Code 
of Civil Procedure, which provides that the real property of an 
infant "shall not be sold, leased or mortgaged, as prescribed in 
this title, contrary to the provisions of a wiU by which it was 
devised, or of a conveyance or other instrument by which it was 
transferred to an infant or incompetent person." 

III. That the prohibition referred to in section 2357 is a prohibition 
expressed or fairly implied in the language of the will, and that 
there was no such prohibition here. 

IV. That under the statute of Uses and Truste, as the same was in 
force when this proceeding was b^gun (Laws 1896, chap. 547, 
sec. 85), the court was empowered, whenever the interest of a 
trust estete in any real property was an undivided part or share 
thereof, to direct the sale of the same if it appeared te be for 
the best interest of such estete, and that the trust estete created 
by this will was an undivided part of the real estete within the 
meaning of said stetute. 

V. That the fact that Ihe trust estetes were future and contingent 
did not render them incapable of sale by order of the court; nor 
was it any objection to said sale that they might never vest in 
possession. 

VI. That if all the children of the testeter died before their mother, 
their interest would still pass te the purchaser, for in that event 
there would be intestacy as te the remainders, and the children 
would take as heirs at law. It is not an objection te such a 
construction of the will that the estete of the children as such 
heirs could never vest in possession, but depends for ite actual 
enjoyment upon their own death before the life tenant; nor is 
it an objection that the same persons who would take as heirs 
at law are given another interest under the will. 

VII. That the rigfate of unborn children are represented by the 
persons from whom they would teke by descent, such persons 
being parties to the proceeding, and that the interests of all are 
protected by the provisions of the order directing the invest- 
ment of the proceeds of the sale. 

Vm. That the provisions of Laws of 1897 (chap. 186), amending 
section 87 of the Real Property Law, have no application to 
proceedings pending at the date of the passage of the amend- 
ment. 
{Decided Novemher, 1902.) 
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Appeal by purchaser at a judicial sale from order denying 
to be relieved from purchase. 

Oeo. E. Cormf, loar appellant. 
Benjamin N. Cardom^ tia respondent. 

Patterson^ J. — John J. Danabar^ the appellant, a pni^ 
chaser at a judicial sale of real estate, iq>plied to the court 
to be relieved from his purchase, alleging that there could not 
be conveyed to him a good title to the premises purchased, 
for the reason that the proceeding in which the sale was 
ordered was ineffectual to transfer such a title and that the 
court had no power to dispose of the interests in the land, as 
those interests existed when the proceeding was begun and 
when the order directing the sale was entered. That pro- 
ceeding was a joint application of trustees under a will, and 
of the guardian of infant remaindermen, for the sale of a 
piece of real estate situate in the City of New York and known 
as 308 West Fifty-sixth street. The property belonged to 
Simon A. Asch, who died seized of it and left a last will and 
testament which was duly admitted to probate and which con- 
tained the following clause: ^To my dear wife, Sarah, 
daughter of Emanuel Stem, during her lifetime, the house 
No. 308 West Fifty-sixth street, in which we are at present 
living, together with the income from my half share in the 
houses 230, 232, 320, 322, 324, 326, 328, 330 East Seveniy- 
second street, and No. 329 West Forty-eighth street and 434 
West Twenty-seventh street. This income to be paid to her 
in installments, at least once every three months, or oftener 
if convenient. At her death the whole of the above-named 
property to be kept in trust for our children then living, and 
to be divided in equal shares amongst them on their reaching 
their twenty-first birthday." 

That clause of the will was the subject of judicial con- 
struction in a properly constituted action to which all persons 
then in interest were made parties, and the decree therein 
adjudged the rights of those parties in and to the premises. 
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It was determined that. Sarah Asch^ the widow of the testa- 
tor^ had a vested life estate in the premises 308 West Fifty- 
sixth street; that on her deaths the trustees would hold the 
premises upon several distinct trusts for the benefit of those 
children of the testator who survived their mother; that on 
the termination of the minority of any child or upon the 
death of any child during minority the trust for that child 
would absolutely cease and determine, and that each of the 
children of the testator who may be living at the death of the 
mother would take a vested estate in remainder, expectant 
upon the termination of the trust at majority; that in the 
event of the death of any child before attaining majority, the 
share or portion held for the benefit of such child would be 
freed from the trust and the same would pass absolutely to 
his or her heirs or devisees ; and further, that the trusts and 
remainders limited thereon did not cause an unlawful suspen- 
sion of the power of alienation and that the same were in 
all respects valid and effectual. This decree settled the rights 
of all the parties, with the exception that it was not expressly 
determined who would be entitled to the property in case of 
the death of all the children before their mother, in which 
event the trust estate would not arise. 

The application for the sale of the land, so far as the trust 
interest was concerned, was made under sections 85 and 87 
of the Real Property Law, and of the legal estates in remain- 
der, under the provisions of section 2348 of the Code of Civil 
Procedure. We do not understand that objection is taken 
to the form in which the applications were made, namely, 
the, combination of the two in one proceeding. Nor do we 
understand that the appellant now contends that a proper case 
was not made for a sale of the real estate. The order con- 
firming the sale recites that the appellant stipulated that no 
question would be raised by him as to the suflSciency of the 
grounds stated in the papers to justify the court in finding 
that the interests of the parties will be promoted by a sale; 
and we do not understand that that recital is questioned or 
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the stipulation repudiated. In any event, that matter was 
inquired into in the proceeding at Special Term and it was 
there shown that ^^peculiar reasons" or "peculiar circum- 
stances'' existed which were sufScient to authorise a sale of the 
infants' interests under subdivision 2 of section 2348 of the 
Code of Civil Procedure. In the proceeding an order was 
entered appointing a referee to report the facts and he re- 
ported that "the facts as set forth in the petition" were true, 
and that the interests of the infants and the trust estate 
would be promoted by a sale of the property for the sum of 
$18,000 — after which an order was entered confirming the 
referee's report and directing that the premises be sold, in- 
cluding the estates both of the trustees and of the infants 
and authorizing a special guardian of the infants to contract 
for a sale of the premises for a sum not less than $18,000. 
The order also contained a provision that the guardian report 
under oath the terms and conditions made by him for the 
sale of the premises, and that, if required by the purchaser, 
Sarah Aseh, individually, and as executrix and trustee, and 
Edward Isaacs, as executor and trustee, should join with the 
special guardian in a deed of the premises. That order was 
entered on the 26th of March, 1897. In January, 1902, the 
special guardian reported to the court that a contract had 
been made by him with Danahar for a sale of the premises 
for the sum of $18,250. That agreement or contract of sale 
was made between Sarah Asch, individually and as trustee 
under the last will and testament of Simon A. Asch, deceased, 
Edward Isaacs, as trustee under said last will and testament, 
Edgar Asch, individually (he being one of the children of the 
testator who had attained his majority at the time the con- 
tract was made and as to whom the trust had terminated), 
Herman A. Hyde, as guardian ad litem for four infant 
children of the testator, and Danahar. By this agreement 
Danahar contracted to buy, not only the estate of the trustees 
and the remainders of the children, but also the life estate 
of Sarah Asch and the vested remainder of Edgar Asch. The 
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contract is for the purchase of the premises No. 308 West 
Fifty-sixth street^ subject to its confirmation and approval 
by the Supreme Court. Danahar agreed to purchase the whole 
premises at the consideration of $18^50 to be paid in a certain 
way, and the parties of the first part, at their own proper cost 
and expense, agreed to execute, acknowledge and deliver to 
Danahar, or his assigns, a proper deed for conveying and as- 
suring to him or them the fee simple of the said premises free 
from all incumbrances. 

It is evident from this contract of sale that Danahar, the 
purchaser, expected and was entitled to acquire the fee of the 
premises — ^that is, the whole estate, and that was the contract 
approved by the court. He was to acquire the life estate of 
the widow and the vested remainder in fee of Edgar, the 
adult child, by contract with them, and the trust estate and 
the legal interests in remainder of the infant children, through 
the action of the court, to be evidenced by its order confirming 
the contract. Such an order was duly made on the 28th of 
January, 1902. It recites that a sale of the premises had been 
directed by the court subject to its approval; that it had been 
made to appear that a contract had been entered into and that 
the interests of the trust estate and the interest of the infants 
would be substantially promoted by such sale ^'for divers 
peculiar reasons and by virtue of divers peculiar circum- 
stances,'' and then proceeds to direct that such contract for the 
sale of the property No. 508 West Fifty-sixth street to the 
said John J. Danahar for the sum of $18,250 *%e and the 
same hereby is ratified and approved.^' 

In attempted performance of the contract, a deed was 
tendered to the purchaser by which Sarah Asch, individually, 
and as trustee under the last will and testament of Simon A. 
Asch, deceased, Edward A. Isaacs, trustee imder the last will 
and testament of Simon A. Asch, deceased, Edgar Asch, in- 
dividually, and Herman A. Hyde, as guardian of the four 
infant children, conveyed to the purchaser, Danahar, the 
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premises in question. No objection seems to be taken to the 
form of this deed or to its provisions or its covenants. 

It mnst be borne in mind that the case presented here is 
not that of a casual purchaser of real property at a public 
judicial sale> but that of a person seeking to be relieved from 
a specific contract deliberately made under his hand and seal, 
the terms and conditions of which are all definitely stated in 
that contract Under its terms^ as we have seen^ the plaintiff 
was entitled to a conveyance which would vest in him the 
whole fee. That fee consists of the combined life estate, trust 
estate (whatever it may be), and the legal interests in re- 
mainder. The appellant elected to have the life tenant join 
in the conveyance by purchasing that life interest under the 
contract. He also agreed to take the vested interests in re- 
mainder of the adult child of the testator. The question then 
remains as to whether he would acquire under tiiat deed the 
trust estate and the infants' legal estates in remainder. That 
such infants' legal estates are contingent remainders in fee 
does not prevent the court exercising its jurisdiction to direct 
a sale of such interests (Dodge v. Stevens, 105 N. Y. 585). 

It is contended, however, that a sale of the infants' in- 
terests was prohibited by section 2357 of the Code of Civil 
Procedure, which provides that the real property of an infant, 
lunatic, idiot or habitual drunkard ^^shall not be sold, leased 
or mortgi^d as prescribed in this title, contrary to the pro- 
visions of a will by which it was devised, or of a conveyance 
or other instrument by which it was transferred to an infant 
or incompetent person." It is further contended that the 
property could not be sold because of the inalienable character 
of the trust estate. 

The provision of the testator's will does not expressly pro- 
hibit the sale of the premises in question here, nor are we able 
to see that a present sale of the property would defeat the 
testator's design. The direction that after the death of the 
widow, the real estate shall be Icept "in trust for the benefit 
of our children then living," is to be construed as meaning 
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that it shall be held in trost. We do not find in the danse 
of the will under consideration any fair implication that a 
Bale of the property would be contrary to the provisiona of the 
will. The only implication of a prohibition of a sale of the 
infants' interests that can be drawn must be from the inter- 
position of a trust estate during their minority. But a trust 
estate (in a proper case) may also be sold by direction of the 
courts and where that may be done it cannot be said that the 
existence of the trust gives rise to an implication drawn from 
a will that a sale of the property is prohibited by the will. If 
there had been a sale of the trust estate separately^ made 
under direction of the courts as is permitted by statute, could 
it be said in a subsequent separate proceeding under the Code 
for a sale of the infants' remainders, that such a sale would 
be in violation of a prohibition contained in the will? Here 
the sales of the trust estate and of the interests in remainder 
are concurrent, but that does not essentially change the situa- 
tion. 

We do not agree with the court at Special Term that the 
trust estate coidd not be presently sold, for a reason which 
will be hereinafter adverted to. While a voluntary sale of 
that trust estate would not be permitted, the Statute of Uses 
and Trusts now authorizes it to be sold in a proper case. 
O'Donohue v. Boies (159 N. Y. 87) is cited in support of 
the proposition that a sale ordered by the court of real prop- 
erty in contravention of a trust is forbidden by the statute and 
void. In that case we are referred to the words of Judge 
O'Brien in the opinion of the court that ** the plain purpose 
of the enactment was to make these trust estates and trust 
interests indestructible and absolutely inalienable during the 
existence of the trust, and if they could be rendered alienable 
by the order of the court the whole scheme of the statute would 
be greatly impaired and its purpose thwarted.'' But an ex- 
amination of that case will show that there was an express 
prohibition upon a sale during the continuance of the trust, 
and the sale was made in 1870, long before the Statute of 
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Uses and Trusts was so amended as to permit the sale of trust 
estates by order of the court In the Statute of Uses and 
Trusts, as it now reads (Laws 1896, chap. 647, sec. 85), it is^ 
provided that ^^if the trust is expressed in the instrument 
creating the estate, every sale, conveyance or other act of the 
trustee in contravention of the trust, except as provided in this 
section, shall be absolutely void. The Supreme Court may, 
by order, on such terms and conditions as seem just and 
proper, authorize any such trustee to mortgage or sell such real 
property, or any part thereof, whenever it appears to the satis- 
faction of the court that it is for the best interest of such 
estate or that it is necessary and for the benefit of the estate 
to raise funds for the purpose of preserving and improving it ; 
and whenever the interest of the trust estate in any real prop- 
erty is an undivided part or share thereof, the same may be 
sold, if it shall appear to the court to be for the best interest 
of such estate.*' That provision is substantially the same as 
the amendment of 1866 of section 65 of the Statute of Uses 
and Trusts under the Revised Statutes (Laws of 1886, chap. 
237), except that part relating to sale where the trust is of 
an undivided part or share of real estate. 

The authority to direct the sale of the trust estate is to be 
looked for and is found in the statutes, and the authority con- 
ferred is abundant, the reason assigned for ordering such 
sale in this case being sufficient, and, as was said before, not 
open to contest on this appeal. Here the trust estate consists 
or will consist of an undivided part of the real estate, for it 
never can attach to the interest of Edgar Ascb. 

It is contended that the trust estate could not be' sold be- 
cause there is no trust estate in fact, and, therefore, nothing 
to sell. The learned justice at Special Term took that view 
and remarked in his opinion that, inasmuch as no estate can 
vest in the trustees until the death of the widow, and even 
then only in the event of such death during the minority of 
Bome of the children, there was no present estate in the trustees 
and nothing which may be made the subject of a sale by them; 
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and^ therefore, he concluded that a Bale of the infants' prop- 
erty was in no way dependent npon getting in a trustee's title, 
and that a oonyeyance of the remainders of the children and of 
the life estate of the widow and of the interest of Edgar Asch 
would be sufficient to confer upon the purchaser full title. 
But the trust provision in the testator's will cannot thus be 
summarily disposed of. While there is no present right of 
possession in the trustees and the trust estate is future and 
contingent, neyertheless there does exist such an interest in 
the trustees as would incumber the purchaser's title unless 
that interest were lawfidly extinguished or transferred to the 
proceeds of a sale of the land. 

We do not think the nature and character of the trustees' 
interest is such that it was incapable of being sold by order of 
the court Contingent future estates in land are vendable and 
alienable. It is no objection to their sale that they may 
never vest in possession. There is no limitation contained in 
the statute upon the power of the court to direct a sale of 
such a trust interest. The power is conferred when its exercise 
is necessary to the protection or for the best interests of the 
estate. Here, the proceeds of sale would stand in the place 
of the real estate, and the trust would be transferred and at- 
tach to those proceeds. Upon the death of the widow, infant 
children of the testator surviving her, the trustees' right 
would instantly attach to the fund representing these infants' 
interests. 

The appellant has not called our attention, either upon the 
oral argument or upon his brief, to any other objection affect- 
ing the substantial questions arising under the will of Mr. 
Asch; but it may be well to state that we have not failed to 
consider what would be the effect upon the title if any child 
of the testator should die before the life tenant. By the pro- 
vision of the will, it is only those children who shall be living 
at the time of the death of the life tenant who take in re- 
mainder. The interest of a child dying during minorily and 
before the mother, would pass to the other children. All the 
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children are parties to the proceeding, and every interest they 
can have would be acquired by the purchaser; but if all the 
children should die before their mother, still their interest 
would pass to the purchaser, for in that event there would be 
intestacy as to the remainders, and the children would take 
as heirs at law. As we have remarked before, that is unpro- 
vided for in the will. If it happens, a contingent estate would 
pass to the heirs at law as of the time of the testator's death. 
We agree with the learned counsel for the respondent that it 
is not an objection that their estate as such heirs could never 
vest in possession, but depends for its actual enjoyment upon 
their own death before the life tenant. Nor is it an objection 
that the same persons who would take as heirs at law are given 
another interest under the will. Authority for that prop- 
osition is found in Doane v. Mercantile Trust Co. (160 N. 
Y. 494) and the cases there cited. Nor is it an objection 
that unborn grandchildren of the testator might hereafter be- 
come interested in the property. The rights of unborn chil- 
dren are represented by the persons from whom they would 
take by descent, such persons being parties to this proceeding 
(Kent V. Church of St. Michael, 136 N. Y. 10, and cases 
cited). The interests of all who are or may become entitled to 
any of the proceeds of sale are protected by the provision of 
the order directing a conveyance which requires that tiie 
special guardian report under oath to the court the disposition 
and investment of the proceeds, and that annual accounts be 
rendered thereafter by him of the distribution and investment 
of such proceeds which remain in his hands, until the termina- 
tion of the life estate and the trusts. 

The claim that there are defects in the procedure which 
tend to invalidate it is not sustainable. It is said that the 
trustees were not required by the order of the court to execute 
the deed; but, as we have stated, the purchaser by his own 
contract disposed of that matter. The order directed that if 
the purchaser required the trustees to execute the deed, they 
should do so ; and he did so require. Nor was it necessary for 
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the trustees to report the sale to the court under oath. That 
requirement is contained in the amendment of section 87 of 
the Real Property Law by the Statute of 1897, chapter 136, 
and we do not think it applied to this proceeding, which was 
instituted before that amendment was passed. It appears^ 
however, that, in fact, Mrs. Asch, one of the trustees, stated 
in an affidavit presented to the court that she had read the 
affidavit of the special guardian which set forth the contract 
in exienso and that the proposed sale met with her approval. 
We are also of the opinion that this proceeding was not af« 
fected by the amendment of 1897, and that the procedure 
therein directed, and the provisions under which trustees ma^ 
become authorized to sell interests in remainder as well as the 
trust estate, do not apply to this proceeding, which, at the 
time it was begun, was properly instituted under the law as 
it then stood. The amendment of 1897 not only changes pro- 
cedure, but it gives to the trustees power to sell estate in re- 
mainder, which they never had before that amendment was 
passed, and we think its scope should be confined to cases 
arising after its passage. 

The order appealed from should be affirmed, with costs. 

Ingrahah, Hatch and Lauohun, J J., concur; Van 
Bbunt^ p. J., concurs in result. 
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JOHN VEERA, PLAINTIFF, v. DOMENICO COSTAN- 
TINO AND ANTHONY PEKUSO, DEPENDANTS. 

Municipal Goubt op the Citt op New York, Bobouoh of 
Manhattan — Second District — ^November, 1902. 

§ 1733. 

AoiUm an Undmiaking in Beplevin^Plaintiff Permitted to Recover 
Damagee TJunkgh Replevin Suit Had been Abandoned. 

Where it appeared that the plaintiff, for anj reason, does not con- 
tinue his replevin action he is guiltj of a breach of the condition 
of the replevin bond and liable for damages on the undertaking. 
(Decided November, 1902.) 

Cohen Brothers, attorneys for plaintiff. 

Svilivan, Ooldsmith & Engel, attorneys for defendants. 

Rasquin, J. — ^This action is brought to recover damages 
on an undertaking by the defendants in an action in replevin 
brought by John Graziuso against Raffaelo Baltinetti in the 
Municipal Court, Ninth District, in which the property was 
taken, as appedrs by the marshaFs return and from the evi- 
dence of the plaintiff and his assignor Baltinetti, who had 
assigned his claim to the plaintiff. 

The answer interposed by the defendants is to the effect 
that no final judgment having been rendered in that action, 
the plaintiff cannot recover. It is conceded by the defend- 
ants that the action in the Ninth District Court was insti- 
tuted; that a writ of replevin was issued; that a marshal of 
the City of New York replevied the articles mentioned in 
the affidavit; that no trial fee was paid^ and that the case 
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never appeared on the calendar for the joinder of issue or 
for trials and therefore abated. 

Section 1733 of the Code of Civil Procedure, which is 
identical with section 126 of the Municipal Court Act, pro- 
vides that ^^a plaintiff who has recovered a final judgment 
cannot maintain an action against the sureties in an under- 
taking given in behalf of the defendants to procure a return 
of the chattel, or against the bail of a defendant who has 
been arrested, until after the return, wholly or partly unsatis- 
fied or unexecuted, of an execution in his favor, for the 
delivery of the possession of the chattel, or to satisfy a sum 
of money out of the property of the defendant, or for both 
purposes, as the case requires. A defendant who has recov- 
ered a final judgment cannot maintain an action against 
sureties in the plaintiff's undertaking, given to procure a 
replevin, until after a like return of similar execution against 
the plaintiff." 

If the contention of the defendant be good, then the com- 
plaint must be dismissed. I think, however, that it is 
untenable, especially when we consider what irreparable 
injury would be worked if such a doctrine were upheld. 

Under the well-settled practice of this court and by the 
provisions of the Municipal Court Act the plaintiff may, 
before final submission, withdraw and discontinue the action; 
or, as in this case, he may fail to pay the required fee and 
place the case upon the calendar, or the court may lose juris- 
diction. In either event, where would the remedy of the 
defendant on the undertaking be? Certainly he could get 
no final judgment, for the reason that the court was without 
jurisdiction to grant it. It woidd work an abatement and 
so bring the case within Tone v. Hetherington (Daily Regis- 
ter, October 7, 1881) ; Frost v. Kopp (13 Civ. Pro. R. 377). 
The section clearly applies in an action in replevin; where 
either party has obtained a judgment, he must first issue 
execution on the judgment before he can proceed on the 
undertaking. In other words, the law has provided that 
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where the action has been disposed of on the merits between 
the parties^ recourse must first be exhausted against the 
other, in that action, before an action can be maintained 
on an undertaking. The defendant, being unable to obtain 
final judgment in such a case, would, if the contention of 
the defendant is good, be without remedy. 

It might be argued that the defendant has a right on the 
return day to present a copy of the papers to the trial 
justice, and have the case marked dismissed, under section 
248 of the Municipal Court Act. 

That section provides : ^^ Judgment that the action be dis- 
missed with costs, without prejudice to a new action, shall 
be rendered in the following cases: 

'^1. Where the 'plaintiff voluntarily discontinues the action 
before it is finally submitted. 

**2. When he fails to appear at the time specified in the 
simimons or upon adjournment.^^ 

This certainly would not be a final judgment, for it would 
not determine the rights of the parties, as it would be with- 
out prejudice to a new action, and the defendants could,, 
under such circumstances, advance the same defense as now. 

I think the case at bar is identical with that of Tyler v. 
Millen (8 Week. Dig. 290). In that case the defendant 
brought an action in replevin in a justice's court against 
one Howland, to obtain possession of a horse, who gave an 
undertaking for the prosecution of the action, or the return 
of the property, if adjudged to belong to the defendant. 
After the joining of issue and on the day fixed for trial, 
plaintiff withdrew the action, defendant protesting, and judg- 
ment of discontinuance was entered. Howland assigned his 
claim to plaintiffs, and in an action brought on an imder- 
taking, judgment was rendered in favor of plaintiffs. On 
appeal to the General Term, Third Department, it was held 
'Hhat when Millen discontinued the action, he was guilty 
of a breach of the condition of his bond, and became liable 
for damages. His conduct was an attempt to pervert the 
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law. by gaining fomemUm of the horse and stopping pio- 
ceedings in time to retain sndi possession and fhns compel 
the defendant to revive the action on his own behalf. 

*The recovery is just and proper. Millen's aflBdavit before 
the justice was introduced in evidence in this action over 
objection. His admission of the value of the horse was 
proof, and is suflBcient evidence of value.'* 

I think the doctrine laid down in the Tyler case is sound 
and controlling, and I shall follow it No evidence was 
introduced on behalf of the defendant to oflset plaintilPs 
evidence as to damages, and I think, under the authorities 
cited, plaintiff is entitled to judgment for $150 and 

Let judgment be entered accordingly. 



IN THE MATTES OP THE APPLICATION OP ELGIN 
B. L. GOULD, COUNTY TBEASUBEB, POB AN 
OBDEB EXAMINING KOSSUTH-MABX JEWELBT 
COMPANY, LIMITED, IN SUPPLEMENTABY PBO- 
CEEDINGS POB THE COLLECTION OP A TAX. 

SUPBEME COUBT — ^APPELULTB DIVISION — ^PlHST DePAST- 
ICENT — NOVEKBBB^ 1902. 

BupplemerUary Prooeeding^-^olleotum cf 3VMWt. 

Section 269 of the Tax Law which authorizes supplementary pro- 
ceedings for the collection of a tax exceeding $10 in amount 
levied against a person or corporation and returned uncollected 
for want of personal property out of which to collect it, is ap- 
plicable to taxes levied in the County of New York, and the 
City Chamberlain, acting as the City Treasurer of the County 
of New York, may institute such proceedings. 
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The fact that the charter of Greater New York contains provisiona 
for the collection of personal taxes by distress and sale and bj 
action is no indication that the general law authorising sup* 
plementary proceedings is not also applicable, and the remedy 
by action is not inconsistent with the existence of the remedy by 
supplementary proceedings. 
{Decided November, 1902.) 

Appeal by Kossuth-Marx Jewelry Company^ Limited^ 
from an order of the Special Term of the Supreme Court, 
entered in the clerk's office of the County of New York, on 
the 11th day of September, 1902, denying its motion to set 
aside an order made on the 4th day of August, 1902, requir- 
ing the appellant to appear and be examined concerning its 
property, and enjoining it from transferring or interfering 
^th its property not exempt from execution until the fur- 
ther order of the court 

A. 8. Gilbert, for appellant. 

Martin 8axe and H. M. Powell, for respondent. 

Lauohldt^ J.— The quefition presented by this appeal is 
-whether section 259 of the Tax Law, which authorizes sup- 
plementary proceedings for the collection of a tax exceeding 
$10 in amount levied against a person or corporation and 
returned uncollected for want of personal property out of 
-which to collect it, is applicable to taxes levied in the County 
of New York. The provisions of this section, so far as 
material to the determination of the question, are as follows : 

'^f a tax exceeding $10 in amount levied against a person 
or corporation is returned by the proper collector uncollected 
for want of personal property out of which to collect the 
same, the supervisor of the town or ward, or the county 
treasurer or president of the village, if it is a village tax, 
may, within one year thereafter, apply to the court for the 
institution of proceedings supplementary to execution, as 
upon a judgment docketed in such coimty for the purpose of 
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collecting such tax and f eefi^ with interest thereon from the 
16th day of February after the levy thereof 

The application for the order was made in dne form by 
the Chamberlain of the City of New York^ claiming to act 
as county treasurer. The appellant contends that the rem- 
edies prescribed in the Cluurter of Greater New York for 
the collection of personal taxes are exclusive^ and that the 
general law is inapplicable. The tax, amounting to $1,005, 
was duly levied for the year 1898, and a warrant for its 
collection was duly issued by the receiver of taxes to one 
of the marshals, who, on September 1^ 1901, returned the 
warrant uncollected for want of personal property out of 
which to collect the same. 

At the time this tax was levied, and now, the Qeneral Tax 
Law provided two remedies for the collection of personal 
taxes, viz: (1) distress and sale by the collector (sec. 71, 
Tax Law) ; and (2) supplementary proceedings under sec- 
tion 259 herein quoted; and the Charter of Oreater New 
York prescribed tiiree remedies, viz: (1) distress and sale 
by the marshal; (2) an action by the receiver of taxes in 
the name of the city for its collection on and after the 15th 
day of January of the year succeeding that in which the tax 
was imposed; and (3) by a proceeding in the nature of a 
contempt proceeding, whereby on the application of the 
receiver of taxes to be made within one year after the 
return and showing that he has reason to believe that tbe^ 
person taxed has ''debts, credits, choses in action or other 
personal property not taxed elsewhere in this State and 
upon which the levy cannot be made according to law," the 
Supreme Court was authorized to impose a fine sufficient to 
pay the tax, the expenses of the proceeding and $10 costs 
'(sees. 926 to 936 inclusive, Charter of Greater New York). 
Prior to the year 1842 the method of collecting personal 
faxes was prescribed by the Bevised Statutes, part 1, title 3, 
chapter 13, and was limited to distress and sale. In that 
year the Legislature enacted a general law prescribing an 
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additional remedy by contempt proceedings and made the 
provisions of the Bevised Statutes with reference to proceed- 
ings for contempt^ both by order to show cause and by ]udg«> 
ment; applicable (chap. 318^ Laws of 1842; title 13^ chap. 
8^ part 3^ B. S.). The first local law to which our attention 
has been directed regulating the collection of either real or 
personal taxes is chapter 230 of the Laws of 1843^ which 
related to taxes levied in the City of New York. It was, 
in effect^ a re-enactment of the provisions of the Bevised 
Statutes with reference to the collection by distress and 
sale and which it expressly declared should not be applicable 
to the City of New York. It also provided for an applica- 
tion to the court to enforce payment of taxes by the imposi- 
tion of a fine upon the delinquent without expressly pre- 
scribing fhe procedure or expressly making the provisions 
of the Bevised Statutes relating to contempt proceedings 
applicable^ as had been done in the General Law. 

It was evidently intended that the provisions of the general 
law on this subject^ to which reference has been made, 
should be followed, for they were not expressly declared 
inapplicable, and without them the procedure was incomplete. 
So far as material to our inquiry, both the general and local 
law remained in this condition until 1867. By chapter 334 
of the laws of that year, the Legislature created in the 
department of finance a bureau for the collection of personal 
taxes, and authorized the court to dismiss a proceeding 
instituted for the collection of a tax by fine, upon its appear- 
ing that the delinquent was unable to pay the tax. This law 
also gave a further remedy by action similar to that now 
contained in the charter. At the same session the Legis- 
lature enacted the first law authorizing supplementary pro- 
ceedings for the collection of personal taxes (chap. 361, 
Laws of 1867). This is entitled "An Act Authorizing Sup- 
plementary Proceedings for the Collection of Taxes.** It 
provided tiiat when a tax exceeding ten dollars, levied by any 
board of supervisors against a resident of the county, was 
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retnmed '1>7 a collector to the coimty tieasuier uncollected,'' 
■the gnpervisor of the town or county treaaorer might, within 
one year thereafter, institate proceedings in the County 
Court for the collecti<»i thereof similar to proceedings sup* 
plementary to execution upon a judgment At that time, 
and down to 1874, taxes in this city were levied by a board 
of superrisors (chap. 302, Laws of 1859; Befised Statutes, 
part 1, chap. 13, title 2, sees. 31-39; chap. 304, Laws of 
1874). It refers to taxes '^returned by a collector to the 
county treasurer.'^ At this time the Chamberlain of the 
City of New York was declared to be the County Treasurer 
of the County of New York (Bev. Stat., part 1, chap. 12, 
title 2, sec. 29) ; but the title of the official who collected 
the taxes was receiver, not collector (chap. 230, Laws of 
1843), and the returns of uncollected taxes were made to the 
bureau for the colleciian of unpaid penanai taxes, and not 
to the chamberlain as county treaeurer (chap. 334, Laws of 
1867, sec. 3). 

It is unnecessary to decide whether the Legislature intended 
that this general law should be applicable to the City of New 
York; and, if so, whether on account of these imperfections 
it could be given effect There was no further material 
change in the general or local laws on this subject until the 
enactment of the Tax Law in 1896, except that the section 
of the Beviaed Statutes to which reference has been made 
declaring the chamberlain the county treasurer was repealed 
by the County Law in 1892. The Consolidation Act, how- 
ever, providing for a salary for the chamberlain (as county 
treasurer) continued in force and was re^nacted in the 
Greater New York charter (sec. 165 of the Consolidation 
Act, chap. 410, Laws of 1882). 

The chamberlain is also deemed the county treasurer for 
the purpose of receiving court funds (Code Civ. Pro., sec. 
754). It thus appears that the chamberlain, who has insti- 
tuted this proceeding, has been for many purposes declared 
the county treasurer. It is further significant that the 
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LegiBlature did not confine the applications for orders 
supplementary exclusively to county treasurers. It will also 
be observed that while the first' act authorizing supplement- 
ary proceedings for the collection of taxes (chap. 361^ Laws 
of 1867) expressly related to taxes '^returned by the col- 
lector to the county treasurer/^ the present law authorizing 
the institution of supplementary proceedings by county trea*^ 
urers is unqualified by any provision requiring that the 
return of the uncollected taxes shall be made to him. 

The powers formerly exercised by the board of supervisors 
in levying taxes in this city are now exercised by the board 
of aldermen (sec. 910^ Greater New York charter). Sec- 
tion 259 of the Tax Law as now framed is in harmony with 
that statute relating to taxes levied by a board of aldermen 
for the limitation contained in the original statute of 1867, 
which first authorized supplementary proceedings, confining 
them to taxes levied by the board of supervisors, has been 
omitted. It will be seen that this section related to any tax 
and makes no reference to the board or body which levied 
the tax. The contempt proceedings for the collection of 
taxes throughout the State generally were repealed and not 
continued by the Tax Law; but they remained in the city 
charter (sees. 930 and 931, Greater New York charter), and 
were expressly repealed by chapter 466 of the Laws of 1901. 
Prior to this time, however, the Legislature had declared 
against the policy of enforcing taxes by fine and imprison- 
ment (chap.. 766, Laws of 1897, amended by chap. 79, Laws 
of 1898). It is quite likely that the provisions of the charter 
were repealed by implication by the statutes last cited, for at 
that time, so far as we have discovered, there was no general 
law authorizing the enforcement of taxes by proceedings in 
the nature of contempt proceedings ; and supplementary pro- 
ceedings upon a judgment recovered for taxes were expressly 
excepted from these acts. This exception must have related 
to supplementary proceedings upon judgments for taxes 
rewmtd under local laws, for there was no general law 
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authorizing such actions. It is also significant that when 
the Legislature expressly repealed sections 930 and 931 of 
the Greater New York charter^ which authorized the collec- 
tion of personal taxes by proceedings in the nature of con- 
tempt proceedings^ sections 932^ 933 and 934, relating to 
proceedings in court for the collection of taxes, and not 
necessarily confined to contempt proceedings, were not 
repealed, and still remain in the charter. The fact that 
the charter contains provisions for the collection of personal 
taxes by distress and sale and by actions, is no indication 
that the general law authorizing supplementary proceedings 
is not also applicable. The remedy by action is not incon- 
sistent with the existence of the remedy by supplementary 
proceedings. It may well be that the Legislature regarded 
the remedy by supplementary proceedings as fairly adequate 
in other counties, but inadequate in the County of New York. 
While supplementary proceedings are authorized upon the 
theory that the tax is in the nature of a judgment, yet the 
personal tax is not a lien upon property, and the remedy by 
supplementary proceedings would be entirely inadequate to 
reach property located elsewhere in the State. Proceedings 
supplementary woidd be required to be instituted in the 
county where the taxpayer resides. Very many persons are 
taxed here for personal property who subsequently change 
their residence to other parts of the State or to other States, 
and likewise a great number of non-residents of the State 
are taxed here. The remedy by action would authorize the 
attachment of property of non-resident taxpayers, and the 
judgment might be sued oyer in another jurisdiction where 
the taxpayer resides. It thus appears that the remedy by 
action might be necessary, even though the remedy by sup- 
plementary proceedings existed. The remedy by supple- 
mentary proceedings, howeyer, on account of its summary 
character, would be more adequate and effectual in many 
cases if by the examination property were discovered within 
ihe jurisdiction of the court. Its transfer could be enjoined 
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and it could be reached through a receiyer and applied in 
payment of the tax. 

It follows, therefore, that the provision of section 259 of 
the Tax Law is applicable to the City of New York, and the 
order from which ihe appeal is taken should be affirmed, with 
$10 costs and disbursements. 

All concur. 



CHAELES E. WILLIS, APPELLANT, v. METBOPOL- 
ITAN STREET RAILWAY COMPANY, BESPOND- 

ENT. 

SuPBEME Court — ^Appellate Division — Second Judicial 

DePABTMENT — NOVEMBEB^ 1902. 

§ 723. 

yegUgeno»-^A89ault upon Passenger hy ihe Conductor 
of a Street Car. 

Where, upon the trial of an action, it appeared that the plaintiff, 
who had succeeded in getting upon the atep of defendant's car, 
obtaining a solid footing, was struck in the neck hj the con- 
ductor in charge thereof, and knocked to the pavement, where 
he struck upon the back of his head and sustained serious in- 
juries, and the pleading sufficiently stated that the accident or 
injury to the plaintiff resulted from the negligent, careless or 
reckless conduct of the defendant's servant while engaged in the 
transaction of the master's business, — Held, that whether the 
action was one for negligence, or for assault, the liability of the 
defendant was the same, and the plaintiff was entitled to go to 
the jury upon the question thus presented. 
{Decided November, 1002.) 

Appeal from a judgment directed by the court at the close 
of plaintiff's case dismissing the complaint, and from an order 
denying a motion for a new trial. 
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Thomas P. Wickes (Charles B. LaBue with him on the 
brief), for the appellant 

Theodore H. Lord (Charlee F. Brown with him on the 
brief), for the respondent 

WooDWABD^ J.— The plaintiff's complaint alleged: "The 
plaintiff lawfully attempted to board an east-bound car of 
the defendant upon Fourteenth street^ at or near its inter- 
section with Fourth ayenue ♦ ♦ ♦ and while so lawfully 
attempting to board the defendant's said ear, the defendant's 
conductor in charge of said ear, negligently, carelessly and 
recklessly interfered with said plaintiff, by reason whereof 
said plaintiff was thrown from said car into the street and 
severely injured/' The evidence of the plaintiff tended to show 
that at about eight o'clock in the evening of July 28, 1900, 
the plaintiff, in company with one Kemp, who appears as a 
witness, was at the comer of Fourteenth street and Fourth 
avenue, waiting for an east-bound horse car, which was ap- 
proaching on the southerly track on Fourteentii street; that 
the car stopped at the comer and three or four persons got 
off and one or more got on. The plaintiff started to get on, 
but was told by the conductor that there was no room, to go 
on away. The car started, and as the rear of the car passed 
the plaintiff, he saw that there was plenty of room on the car, 
and, as it was moving slowly, he ran after it twenty feet or 
more, grasped the handle on the body of the car with his 
right hand and the handle on the dashboard with his left, 
and sprang on to the step with both feet, obtaining a solid 
footing, and remained there as a passenger for a few seconds. 
While in this position the conductor said to him, 'TJidn't I 
tell you there was no room here?" and with his fist he struck 
plaintiff in the neck, knocking lilm from his position of safety 
upon the car step to the pavement, where he struck upon the 
back of his head, sustaining serious injuries. The learned 
court, under plaintiff's exception, excluded some testimony in 
reference to the conductor's striking the plaintiff; stmck out 
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other similar testimony as soon as it was given; struck out all 
the testimony of the witness Kemp tending to show an assault 
by the conductor^ and finally dismissed the complaint on the 
ground that the complaint was for damages for negligence 
and that the proof sought to be introduced was for an assault. 
The plaintiff took an exception^ and moved for a new trials 
this motion being denied. 

Under the provisions of section 723 of the Code of Civil 
Procedure^ the court is admonished that *^ in every state of the 
action the court must disregard an error or defect in the plead- 
ings or other proceedings^ which does not affect the sub- 
stantial* rights of the adverse party^ and where the amend- 
ment does not change substantially the claim or defense^' the 
court is authorized to conform the pleading or other proceed- 
ing to the facts proved. The facts proved in this case, or at 
least the evidence from which the jury might reach this con- 
clusion, were that the plaintiff had succeeded in getting on 
board of the defendant's car, with the intention of becoming 
a passenger, and whether the action was one for negligence 
or for an assault, the liability of the defendant was the same, 
and the pleading sufBciently stated that the accident or injury 
to the plaintiff resulted from the negligent, careless or reckless 
conduct of the defendant's servant while engaged in the trans- 
action of the master's business, and the plaintiff was entitled 
to go to the jury upon the question thus presented. If the 
plaintiff was lawfully upon tiie defendant's car, with the in- 
tention of becoming a passenger, there was an implied con- 
tract on the part of the defendant to carry him safely, and an 
assault committed upon the plaintiff by the defendant's servant 
while in the discharge of the duty which the defendant owed to 
the plaintiff was in law a negligent act on the part of the 
defendant. "Negligence," say the court in Nicholson v. Erie 
B'y (41 N. Y. 525, 529), "consists in the commission of some 
lawful act in a careless manner, or in the omission to perform 
Borne legal duty, to the injury of another'' (Splittorf v. State 
of N. Y., 108 N. Y. 205, 213). When the defendant per- 
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mitted its servant to commit an assault upon the plaintifF, 
%rkile a Dassenger, by which the latter was injured^ it omitted 
a legal duty which it owed to the plaintiff^ and was thus 
brought squarely within the rule above laid down, ^^t is con- 
ceded/' say the court in Stewart t;. Brooklyn and Crosstown 
BB. (90 N. Y. 590, 691), **that any injury arising from the 
mere negligence of the servant constitutes a breach of the con* 
tract. Had the driver, while executing the contract, carelessly 
and negligently injured the plaintifF, the defendant's liability 
would not have been doubted. Can it be less a breach of the 
contract that the injury was intentionally inflicted? An act 
which would amount to a breach of the carrier's contract if 
negligently done, would be equaUy a breach if done will- 
fully and maliciously. It is immaterial whether a breach 
of contract results from the negligence or willfulness 
of the defendant's agent (Weed v. Panama BB., 17 N. 
Y. 362). It is the injury that was suffered by the plaintiff 
while in the defendant's car, and not the motive which 
induced it, that constitutes the gist of the action. No reason 
exists for holding a master liable for the negligence of servants 
in his employment which does not witii equal force preclude 
him from alleging intentional default of the servant as an 
excuse for not performing a duty which he has undertaken. 
In the former case the negligence of the servant is that of the 
master, and that is the ground of the master's liability ; in the 
latter the act of the servant is the act of the master, the 
motive of the servant making no difference in regard to the 
legal character of the master's default in doing his duty. In 
the present case the master had undertaken to transport the 
plaintiff safely. He was injured while on the defendant's 
car by the act of the agent to whom the defendant had in- 
trusted the execution of the contract. It is the defendant's 
failure to carry safely and without injury that constitutes 
the breach, and it is no defense to say that that failure was the 
result of the willful or malicious act of the servant.'* 
In the case at bar the plaintiff has likewise pleaded that 
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''the defendant's oondnctor in charge of said car was an in- 
competenty nnfit and unsuitable person for the duties of street- 
car conductor^ and the defendant knew, or should have known, 
of his incompetence, unfitness and unsuitability for the said 
position, and was negligent in employing and continuing to 
employ him in the said position of street^^r conductor,'' and 
that Ihe ''accident happened solely through the negligence 
of the defendant and of its agents, senrants and employees 
and without any negligence whatever on the part of the plain- 
tiff." Clearly, if the jury believed the story told by the plain- 
tiff there was evidence to show that the conductor was a 
brutal and unfit person to be in charge of a car, and under 
well-established rules, the company was liable for the injury 
sustained by the plaintiff. "A railway company selects its own 
agents at its own pleasure, and is bound to employ none except 
capable, prudent and humane men" (Stewart v. Bklyn. and 
Crosstown BB., 90 N. T. 588, 593, and authorities there cited) . 
The rule is well settled that once the relation of carrier 
and passenger is entered upon, the carrier is answerable for 
all consequences to the passenger of the willful misconduct or 
negligence of the persons employed by it. in the execution of 
the contract which it has undertaken toward the passenger 
(Palmeri v. M. B. Co., 133 N. Y. 261, 265-6, and authorities 
there cited; Hart v. Met. St. B'y, 65 App. Div. 493, 495). 
The plaintiff having produced evidence showing that he had 
reached a place of safety upon defendant's car, and that he 
was knocked off and injured by the defendant's servant in 
charge of such car, he was entitled to go to the jury on the 
question of the negligence of the defendant in failing to safely 
carry him. The pleading may have been defective in technical 
language or in logical statement, but as against a demurrer or 
a motion of this character at the trial, the pleading will be 
deemed to allege whatever can be implied from its statements 
by fair and reasonable intendment (Eain v. Larkin, 141 N. 
Y. 144, 151). It cannot be doubted that the complaint did 
allege that the plaintiff was lawfully attempting to board the 
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def endanf 8 car, and that he had eucoeeded, for it is said that 
he was ''thrown from aaid car into the street/' and he conld 
not have been thrown from the car unless he had accomplished 
his lawful effort to board the car. His evidence shows that 
he was upon the car, and the complaint should have been 
deemed to have been amended in accordance with the facts 
established for the purposes of the motion to dismiss. 

The conclusion here reached is not in harmony with the 
case of Block v. Third Avenue BB. (60 App. Div. 191), al- 
though it is possible to dLstinguish the cases on the substance 
of the matters pleaded; but that case does not appear to have 
considered the question of the defendant's neglect to safely 
carry its passengers, or the authorities which are here cited 
upon this point. We believe the weight of authority holds 
that a passenger upon the cars of a common carrier is entitled 
to be safely transported, and that any act on the part of the 
defendant's servants in carrying out this contract, whether 
carelessly done or done with personal malice on the part of 
the servant, which results in injury to the plaintiff, must 
charge the carrier with liability, and that the cause of action, 
whether for the assault or for negligence, is properly maintain- 
able against the carrier (Stewart v. Bklyn. and Croestown 
BB., 90 N. Y. 688, 592-3, and authorities there cited; 
Dwindle v. N. T. C. & H. B. BB., 120 N. Y. 117, 122; Mc- 
Cann v. Sixth Avenue BB., 117 N. Y. 505, 510; Palmeri v. 
M. B. Co., 133 N. Y. 261, 265; Hart v. Met. St. B'y, 65 App. 
Div. 493, 495, and authorities there cited; Lake Shore, &c.. 
By. V. Prentice, 147 TJ. S. 101, 109, and authorities there 
cited; Mulligan v. N. Y. & B. B. B. Co., 129 N. Y. 506, 512, 
citing the Stewart case, supra; Magar 1;. Hammond, 54 App. 
Div. 532, and authorities cited ; Nowack v. Met. St. By., 166 
N. Y. 433, 440). 

The judgment should be reversed and a new trial granted. 

All concur. 
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J. WABBEN GBEENB, BESPONDENT, v. CHABLBS 
H. KNOX, WILLIAM N. DYKMAN AND ALEX- 
ANDES T. MASON, AS CIVIL SEBVICE COMMIS- 
SIONEBS OP THE CITY OF NEW YOBK; BIBD S. 
COLEB, AS COMPTBOLLEB OP THE CITY OP 
NEW YOBK; MICHAEL C. MUBPHY, AS POLICE 
COMMISSIONEB OP THE CITY OF NEW YOBK; 
EDWABD A. GAUS, JAMES GANNON AND JOHN 
J. LANTBY, APPELLANTS. 

SuPRBHE Court — ^Appellate Divibion — Second Judicial 

DePABTHENT — ^NOVEHBBR^ 1902. 

§§ 1925, 1948. 

Actum to hwfe Appomimeni of Poliee Captains Declared Touit— T0#- 

paycr^c Action wnder Section 1925, Code of CivU Procedure, 

Voi Maintainable to Try Title to Office. 

Where there is no allegation in the complaint that the appointment 
has or will result in ''waste of or injury to the estate, funds or 
other property/' the complaint does not state facts which would 
entitle a taxpayer to interfere. 

The question of the title to the office is the one which is in fact 
involved. The appropriate remedy and an adequate one is by 
information in the nature of qtio toarranto. 
{Decided November, 1902.) 

Appeal from an interlocutory judgment overruling the de- 
murrer of certain of the defendants. 

William C. De Witt, for the appellant Gaus. 

Abraham Elkvs {Edward Dienst with him on the brief), 
for the appellants Gannon and Lantry. 

Edward M. Shepard (A. W. Cooley and Samuel H. Ordway 
with him on the brief), for the respondent. 
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WooDWABD, J. — ^The plaintiff brings this action as a tax- 
payer under the provisions of section 1925 of the Code of 
Civil Procedure against Charles H. Enoz, William N. Dyk- 
man and Alexander T. Mason, as Civil Service Commissioners 
of the City of New York; Bird S. Coler, as Comptroller of 
the City of New York; Michael C. Murphy, as Police Com- 
missioner of the City of New York; and Edward A. Qaus, 
James Gannon and John J. Lantry, as police captains, — and 
demands judgment that the '^promotion and appointment 
of the defendants Edward A. Oaus, James Gannon and John 
J. Lantry, as Captains in the Police Department of the City 
of New York, and each of them be set aside and declared null 
and void,'' and that the civil service commissioners named, 
as well as the police commissioners, be restrained from cer- 
tifying the pay rolls for the three defendants above mentioned, 
and that the comptroller be enjoined and restrained from pay- 
ing these three defendants their salaries as captains of police. 
Gaus, Gannon and Lantry, who are the real defendants, de- 
mur to the complaint upon the grounds that the plaintiff has 
not legal capacity to sue, in that no authority is by law con- 
ferred upon a taxpayer to bring and maintain an action of 
the character stated in the complaint; that the complaint 
does not state facts sufficient to constitute a cause of action, 
and that causes of action have been improperly united. The 
learned court as Special Term has overruled these demurrers, 
and from the interlocutory judgment entered appeal comes to 
this court. 

We are of the opinion that the learned court erred in this 
disposition of the demurrers. There is no allegation in the 
complaint that the appointment of these three defendants, 
who were promoted from police sergeants to captains, has or 
will result in "waste of or injury to the estate, funds or other 
property of the City of New York, and without such an al- 
legation the complaint does not state facts which would entitle 
a taxpayer to interfere (Johnston v. Garside, 65 Hun, 208, 
210). 'Tull force and effect can be given to the statute by 
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confining it to a case where the acts complained of are with- 
out power, or where corruption, fraud, or bad faith amounting 
to fraud, is charged,^' say the court in Talcott i;. City of 
Buffalo (125 N. Y. 280, 288). "Any other construction,'' 
continue the courts "would subject the discretionary action 
of all local ofScers and municipal bodies to review by the 
courts at the suit of the taxpayers, a result which would 
burden the courts with litigation, without increasing the ef- 
ficiency of local administration.'' The mere allegation of the 
pleader that "the City of New York and its citizens, including 
this plaintiff, are damaged thereby," does not state facts which 
would justify the inference that the payment of salaries to 
these defendants would constitute 'Vaste of or injury to the 
estate, funds or other property" of the City of New York 
(Melody v. Goodrich, 67 App. Div. 368, 371), for it is not 
suggested that it was not lawful to promote and appoint to 
the positions held by them, and the only suggestion of cor- 
rupt or vicious conduct is that alleged to have been taken by 
the old police board in improperly rating the standing of 
these defendants in a civil service examination. There is 
no charge or suggestion that this action on the part of the 
police board was due to any fraud or collusion on the part 
of the defendants who are before this court, or that they Imew 
of any such alleged misconduct on the part of the police 
board. So far as appears from the pleadings the defendants 
were among a number of police sergeants who underwent an 
examination for promotion to the positions of captain; they 
received markings which entitled them to certification upon 
the list of eligibles and they were duly appointed from such 
eligible lists, and have entered upon the discharge of the 
duties to which they have been appointed. This examination 
was conducted by the municipal civil service commission, and 
the only charge of conduct of a fraudulent nature is that the 
police board to whom the civil service commissioners applied 
for information as to the standing of the applicants, made 
returns which gave to these defendants an undue advantage 
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in the examinatioiis. There is no allegation that the ciYil 
servioe commissioners knew that these reports were false and 
nntme, or that they in any wise oonniyed at such alleged un- 
trae statements, or that these defendants were in any way 
involved in the alleged fraudulent transactions. Under these 
circumstances, we are unable to discover that the plaintiff, 
as a taxpayer, has pleaded a cause of action as against the de» 
murring defendants. If the appointments were made without 
authority of law, or if the defendants had been gniliy of bad 
faith amounting to fraud, there would be some reason for 
holding that a good cause of action was stated in the com- 
plaint; but in the absence of facts from which such an in- 
ference may be properly drawn, we fail to see what right a 
taxpayer has to maintain this action. The defendants are 
holding positions to which they have been appointed under 
the forms of law ; they are holding office under color of right, 
and the question of the title to the office is the one which is, 
in fact, involved. The appropriate remedy, and an adequate 
one, is by information in the nature of quo warranto (Matter 
of Hart, 159 N. Y. 278, 286, and authority there cited), and 
the courts have long held to the doctrine that this was the 
only proper method of tr3ring the title to an office (Johnston 
v. Oarside, 65 Hun, 208, 211, and authorities there dted; 
People ex rel. Wren v. Goetting, 133 N. Y. 669, 670, and 
authorities there cited; People ex rel. NichoU v. N. Y. I. 
Asylum, 122 N. Y. 190, 197, and authorities there cited; 
Stuber v. Coler, 164 N. Y. 22, 24; Matter of Brenner, 170 N. 
Y. 185, 193). The rule is laid down by Mechem in his work 
on Public Offices and Officers (cited with approval in People 
ex rel. Lewis v. Brush, 146 N. Y. 60, 63), that **ihe pro- 
ceeding by quo warranto is the proper and appropriate remedy 
for trying and determining the title to a public office, and of 
ascertaining who is entitled to hold it; of obtaining pos- 
session of an office to which one has been legally elected and 
has become duly qualified to hold, and also of removing an 
incumbent who has usurped it, or who claims it by an invalid 
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election or who illegally continueB to hold it after the ex- 
piration of his term'' ; and section 1948 of the Code of Civil 
Procedure provides that "the attorney-general may maintain 
an action, upon his own information, or upon complaint of a 
private person ^ ^ ^ against a person who usurps, in- 
trudes into, or unlawfully holds or exercises within the State, 
a franchise or a public ofSce, civil or military, or an office in 
a domestic corporation." If the defendants now before this 
court have been legally inducted into office they are entitled 
to receive their compensation, and the facts alleged in the 
complaint not showing that any waste or injury to the estate, 
funds or other property of the City of New York is to follow 
the payment of such salaries, or that their appointments were 
not without authority of law, the plaintiff in the present action 
cannot be permitted to try the title by which their positions 
are held. He has a complete and adequate remedy under the 
provisions of section 1948 of the Code of Civil Procedure, 
and the courts ought not, as suggested in Talcott v. City of 
Buffalo (supra), to be burdened reviewing the discretionary 
powers of civil service commissioners and other local officials 
(Keim v. United States, 177 TJ. S. 290, 296) in actions of 
this character (see People ex rel. Buckley v. Roosevelt, 19 
App. Div. 431; People ex rel. Bequa v. Neubrand, 32 App. 
Div. 49, 51 ; People ex rel. Faile v. Ferris, 76 N. Y. 326, 
328-9; Matter of Hart, 159 N. T. 278, 285, 286). 

The interlocutory judgment appealed from should be re- 
versed with costs, and the demurrers to the qpmplaints should 
be allowed. 

All concur. 

Note to Section 1925, Code of Civil Pbooeditbd— Tazpatee's tiurr 
When Maintainable. 

The right for a taxpayer to eue public officers is confined to cases 
''where the acts complained of are without power, or where corrup- 
tion, fraud, or bad faith amounting to fraud, is charged." 

But the statutes do not warrant the conclusion that a taxpayer 
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is authorised to bring an injunction suit against private persons or 
eorporations upon the theory that a public officer ought to havo 
brought such an action and that upon his failure to do so the 
taxpayer may step into his place and prosecute the same as piaintiir, 
QaUagher v. Keating, 29 Civ. Pro. 234. 

The act complained of must also be illegal to authorise such 
action on the part of the taxpayer. People ex rel. Scott v. Pitt» 
64 App. Div. 316-328. 

Action by a body authorised to act b7 l*w may not be attacked 
collaterally. Bank of Staten Island v. City of New York, 68 App* 
IMv. 231-233. 

But the payment of claims not a proper town charge or un- 
authorised may be enjoined in a taxpayer's suit under this section of 
the Code of Civil Procedure. Bockefeller 9. Taylor, 60 App. Div» 
176-179; a C, 74 K. T. Supp. 812; see also Talcott v. City of 
Buffalo, 126 K. Y. 280; Bush v. O'Brien, 164 K. Y. 206. 

It is not every act complained of, but <mly in those cases where 
they are without authority and illegal, or where corruption, fraud, 
Mr bad faith amounting to fraud, exists, that relief can be had under 
this section. Davenport v. Walker, 67 App. Div. 221-223; Ziegler 
V. Chapin, 126 K. Y. 342; Bush v. O'Brien, 58 App. Div. 118; 
Kurti V. Clausen, 38 Misc. 105. 
pAmB»— iHsunnoinTOT or Comflaiht. 

If the suit is not against official acts or official waste of the 
funds or property of a municipality a taxpayer's action cannot be 
maintained; and it is only incidental to a complete determSnatioft 
to Join the municipality and others as necessary parties. Wm/t 
«. aty of New York, 36 Misc. 4M. 
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IS THE MATTEB OP THE JUDICIAL SETTLEMENT 
OF THE ACCOtfNT OF WILLIAM B. DAVENPOBT, 
PUBLIC ADMINISTBATOB OF THE COUNTY OF 
KINGS, AS ADMINISTBATOB, ETC., OF SABAH L. 
CULLEN, DECEASED. 

CouBT OF Appeals — ^Notehbbb^ 1902. 

§ 2732. 

BeprM&niatUm Under ike Biaiuie of iKtifibnttOfH— OoiitfnieiloJl 

0/ Beetion 2732, Code of CivU Proeedwre, m Amended hy 

Chapter 810, Laws 1898. 

September 1, 1898, the Statate of Dtstributioii (Civil Code, Me« 
2732, tnb. 12) was amended l^ striking out the clause, "No 
representation shall be admitted among collaterals, after broth* 
ers' and sisters' children,'? and substituting therefor the 
clause, ''Representation shall be admitted among collaterals in 
the same manner as allowed by law in reference to real estate." 
An intestate died thereafter leaving as her nearest relatives 
nephew, niece^ uncles, aunts; first, second and third cousins. 
ffeU (CuUen, J., dissenting), that the nephew, niece, uncles 
and aunts take to the exclusion of the cousins. 

Held also (Cullen, J., dissenting), that the persons who take in 
their own right remain the same under the amendment, but 
the persons who take bj representation are those whose priu- 
dpals would have taken real property in intestacy. 
(Decided yovemher, 1902). 

Appeal from an order of the Appellate Division, Second 
Department^ which modified a decree of the Surrogate's 
Conrt of the County of Elings, and, as so modified^ affirmed 
the same. 

Thomas H. Troy, for appellant. 
WiUtam T. Carlisle, for respondents. 
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Babtlett^ J. — ^This appeal inyolves the eoDstruction of the 
statute regulating the distributioii of personal property (sec. 
2732, Code of Civil Procedure, as amended by chap. 319, 
Laws of 1898). This amendment took effect September 1, 
1898. 

The intestate died on the 15th day of September, 1898, 
possessed of personal property only. She left no husband, 
ancestor, descendant, brother or sister, but was survived by a 
nephew and niece, Charles Christopher Carroll and Chloe Car- 
roll Behm, children of a deceased brother; two uncles, two 
aunts, forty-five first cousins, thirty-three second cousins and 
one third cousin, making, in all, eighty-one next of kin, the 
first, second and third cousins being descendants and repre- 
sentatives of deceased uncles and aunts. 

This appeal is taken by the special guardian of three second 
cousins and one third cousin, being infants over the age of 
fourteen years. 

The decree of the Surrogate's Court divided this estate into 
eighty-one shares and distributed the same to all of said col- 
laterals. The nephew and niece appealed from this decree, 
insisting that they were entitled to one-half each of the net 
amount of the personal property to be distributed. 

The Appellate Division modified the decree of the surro- 
gate, holding that the nephew and niece and the two uncles 
and two aunts were next of kin in equal degree, being the 
third degree, and that the estate should be divided into six 
equal parts and so distributed. The other collaterals named 
were excluded. 

The special guardian and appellant now claims that the 
order of the Appellate Division should be reversed and the 
decree of the surrogate aflSrmed, while the only respondents 
on this appeal, the nephew and niece, insist that they alone 
are entitled to the personal estate of the intestate. The 
nephew and niece have not appealed from the order of the 
Appellate Division. 



Digiti 



zed by Google 



VOL. XXXIII. 213 



In re Judicial Settlement of the Account of William B. Davenport. 

Prior to the amendment of 1898 subdivision 12 of this 
section read as follows : '^ No representation shall be admitted 
among collaterals, after brothers' and sisters' children." 

By chapter 319 of the Laws of 1898 this subdivision was 
amended so as to read as follows : '^Bepresentation shall be 
admitted among collaterals in the same manner as allowed 
by law in reference to real estate." 

The theory upon which the decree of the Surrogate's Court 
rests is that the nephew and niece, uncles and aunts are all 
next of kin in equal degree, and that the descendants of de- 
ceased uncles and aunts, of whom there are a large number, 
take by representation. 

It is not reasonable to assume that the Legislature in 
amending a statute, coming down, in substance, from Jus* 
tinian, providing that ^^no representation shall be admitted 
among collaterals after brothers' and sisters' children," would 
open wide the gates to all collaterals, thus dividing up estates, 
in many instances, into s^s so small as to benefit no one. 

In repealing this ancient statute the Legislature provided 
a new rule, to the effect that ^^representation shall be ad- 
mitted among collaterals in the same manner as allowed by 
law in reference to real estate." 

The descent of real property is regulated by chapter 547 
of the Laws of 1896, article IX, known as the Heal Property 
Law (vol. 1, p. 620). 

Section 287 reads as follows: '^f all the brothers and 
sisters of the intestate be living, the inheritance shall descend 
to them; if any of them be living and any be dead, to the 
brothers and sisters living, and the descendants, in whatever 
degree, of those dead ; so that each living brother or sister shall 
inherit such share as would hare descended to him or her if 
aU the brothers and sisters of the intestate who shall have died, 
leaving issue, had been living, and so that such descendants 
in whatever degree shall collectively inherit the share which 
their parent would have received if living; and the same rule 
thall prevail as to all direct lineal descendants of every brother 
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and Bister of the intestate whenever such desoendantB are of 
qneqoal degrees.'' 

Section 288 proTidee for the manner in which uncles and 
aunts of the intestate and their descendants shall take '^if 
there be no heir entitled to take, under the preceding sections/* 

It follows that if the Surrogate's Court was right in holding 
that the law of representation was to control among collaterals, 
the nephew and niece would be entitled under section 287 
of the Beal Property Law to the entire estate. 

It is clear, from the reading of section 288, that uncles - 
and aunts and their descendants inherit only when there are 
no brothers and sisters of their descendants. 

It therefore becomes necessary to construe section 2732 of 
fhe Code in the light of all its provisions and of the new 
rule as to representation established by the amendment of sub- 
division 12 of this section in 1898. 

Subdivision 5 reads : '?f there be no widow, and no chil- 
dren, and no representatives of a child, the whole surplus 
shall be distributed to the next of kin, in equal d^ree to the 
deceased, and their legal representatives.'' 

Subdivision 10 reads: ''Where the descendants, or neri 
of kin of the deceased, entitled to share in his estate, are all In 
equal degree to the deceased, their share shall be equal." 

The important question in this case is, reading all the pro- 
visions of section 2732 together, when is the rule of representa- 
tion to be invoked in the distribution of personal property? 

In subdivision 5, as quoted, we have the clear rule laid 
down that the next of kin, in equal degree to the deceased and 
their legal representatives, are to take, and subdivision 10 de- 
clares that where the next of kin entitled to share are in equal 
degree, their shares shall be equal. 

The surviving nephew and niece, the two uncles and the 
two aunts are all of the same degree of kinship, to wit, the 
third, and under these circimiBtances it is unnecessary to in- 
voke the rule of representation. 

To give any other construction to the present law of distri- 
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bution would be^ in the great majority of cases^ to divide 
estates into Bharee 8o small as to benefit none of the next of 
kin. 

We cannot conceive that it was the intention of the Legis- 
lature to establish any snch rule of distribution as indicated 
by the decree of the Surrogate's Court. 

If the construction we have indicated is the true reading 
of this section^ it follows that the order of the Appellate Divi- 
sion must be sustained. 

The result of our construction would be that if ^ in this case, 
the nephew and niece had not survived, but the two uncles 
and two aunts were living at the time of testatrix's death, 
these four of equal degree would have taken the estate. If, 
however, the testatrix left no nephew, niece, uncle or aunt 
her surviving, but there were descendants of nephews and 
nieces, uncles and aunts, then the rule of representation 
would apply ''in the same manner as allowed by law in refer- 
ence to real estate.'' 

As already pointed out, under the Beal. Property Law, 
brothers and sisters and their descendants inherit in the 
first instance, and if there be none then the aunts and uncles 
of the intestate and their descendants take. 

The order of the Appellate Division should be affirmed, 
with costs to both parties payable out of the estate. 

CuLLEN^ J. (dissenting) — ^I cannot agree with Judge Bart- 
lett as to the effect of the amendment of 1898. Section 2732 
of the Code provides how distribution shall be made in 
intestacy. This case falls within subdivision 5: ^T.t there 
be no widow, and no children, and no representatives of a 
child, the whole surplus shall be distributed to the next of 
kin, in equal degree to the deceased, and their legal represent' 
utives/* The uncles or aunts and the nephews or nieces of 
a deceased are equally near of kin to him (McClellan 
Surrogate's Practice, 642), all in the third degree (Hurtin 
V. Proal, 3 Brad. Surrogates, 414; 2 Kent Com. 424). 
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Subdiyision 11 of the section provideB that, when such 
descendants or next of kin are of unequal degree of 
kindred^ the surplus shall be divided between them ac- 
cording to their respective stocks, so that those who 
take by representation shall receive the share to which 
the parent whom they represent, if living, would have been 
entitled. If these provisions had stood alone, personal prop- 
erty would have been distributed by representation as always 
real property has descended. But subdivision 12 provided 
that ''no representation shall be admitted among collaterals^ 
after brothers' and sisters' children." It was questioned 
whether this inhibition prevented representation of those who 
are not brothers' and sisters' children, such as the descend- 
ants of uncles and aunts or of cousins. But this court held in 
Adee v. Campbell (79 N. Y. 52) that the limit of representa- 
tion prescribed by this subdivision applied to all collaterals, 
and that hence first cousins took to the exclusion of second 
cousins. By the amendment of 1898 the provisions of sub- 
division 12 were repealed, and in lieu thereof it was enacted: 
''Bepresentation shall be admitted among collaterals in the 
same manner as allowed by law in reference to real estate." 
This provision is general and applies to all collaterals. If, 
as was held in the case cited, subdivision 12, as it formerly 
stood, applied to representation among all collaterals, is it 
not clear that the repeal of that provision, and the direct en- 
actment that representation shall be admitted among col- 
laterals to the same extent as in the descent of real estate^ 
authorizes representation among all collaterals? It is sug- 
gested that ''it is not reasonable to assume that the Legislature 
in amending a statute, coming down, in substance, from Jus- 
tinian, providing that 'no representation shall be admitted 
among collaterals after brothers' and sisters' children,' would 
open wide the gates to all collaterals, thus dividing up estates 
in many instances into sums so small as to benefit no one." 
It seems to me that this is just what the Legislature has done 
and that it could have used no more efficacious language for 
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that purpoee. The fact that in this case the property will be 
divided into small sums cannot affect the general role. If 
the estate were large^ even small fractions would represent 
substantial amounts. Moreover, representation among de- 
scendants of brothers and sisters is quite likely in many cases 
to cause minute subdivision of the estate. That in this case 
the descendants of the uncles and aunts are numerous, while 
there arf^ no descendants of deceased nephews and nieces, is 
merely the accident of the particular case. 

I do not see that the law which obtains in the descent of 
real estate, that the descendants of brothers and sisters inherit 
to the exclusion of uncles and aunts, has any application to 
the question under discussion. It may be argued that by the 
enactment of the new provision in subdivision 12, the Legis- 
lature intended to provide that the distribution of personalty 
should be made in accordance with the descent of realty. 
But this argument proves too much, for if it is sound it 
would prevent the uncles and aunts from sharing in the estate. 
There can be no consistent or logical construction of the 
statute as it now stands which will admit imcles and aunts 
and exclude their descendants. There is this further sug- 
gestion to be made. If we affirm the doctrine of the Appellate 
Division, what is the law when an intestate leaves uncles and 
aunts and descendants of deceased uncles and aunts, but no 
brothers or sisters or descendants of brothers and sisters ? Will 
representation then be allowed in the shares of deceased uncles 
and aunts? If it is denied, it will be in express contradiction 
of the direction of the statute, that representation shall be al- 
lowed among collaterals in the same manner as admitted in 
reference to real estate. But on what principle can it be ad- 
mitted consistently with the decision below ? The contention 
that since the change in the statute, distribution is to be made 
in conformity with the descent of real estate, is not seriously 
pressed. If it were, a perfect answer to it is that subdivision 
5 of section 2732 remains in full force, and directs that the 
distribution shall be, not in accordance with the descent of 



Digiti 



zed by Google 



218 CIVIL PBOGEDXTBE REPORTS. 

CtaoVam Bk^rrnlmth, Be^ondcBt, v. The Pradoitul Ins. Go^ Appdlant. 

Teal estate, but ^ the next of kin in equal d^iee to the 
deoeaaed and their l^gal repreBentatiYea/' 

I think the judgment must be reveraed and the repieaenta- 
tivea of deceased uncles and aunts allowed to share. This 
seems to me the only logical construction of the statute. 

Taxesr, CIlJ.; OTBbiek, Haioht, Yank and Wbbnbb, 
J J., concur with Babtlett^ J.; Cullbn^ J., reads dissenting 
opinion. 

Order affirmed. 



CAROLINE STEINBACH, RESPONDENT, v. THE 
PRUDENTIAL INSURANCE COMPANY OP AMER- 
ICA, APPELLANT. 

Court of Appeals— November, 1902. 

§ 452, 499. 

T>efeot of Partie^'^<m9truetion of Section 499 and 452, Code 
Civil Procedure. 

In an action to re-form a life insnranoe policy by inserting the 
name of the plaintiff as payee therein, and to recover upon it 
as re-formed, the defendant company may raise the objection, 
for the first time, at the close of the evidence that the bene- 
ficiaries named in the policy as written should have been 
made parties defendant. 

In such a case section 499 of the Code, which provides that if 
objection to a defect of parties is not taken by answer or 
demurrer it is deemed waived, should be read in connection with 
section 452, to the effect that when it appears that a com* 
plete determination of the controversy cannot be had without 
the presence of other parties, or whose rights will be prej- 
udiced thereby, the court must direct them to be brought in. 
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It 18 the duty of a court of equily to require that the trial shall be 
80 conducted that further litigation oyer the subject-matter 
may be prevented, and inconsistent judgments growing out of 
it avoided. 
(Decided Vavemher, 1B02). 

Appeal from a judgment of the Appellate Diyision of the 
Supreme Court in the First Judicial Department affirming 
a judgment entered upon a verdict. 

This action was brought to reform a policy of life insurance 
as to the name of the beneficiary and to recover upon it as 
reformed. 

Omitting the formal parts^ the allegations of the complaint 
were that "Prior to the 19th of October, 1896, one Max Fehr- 
man was indebted to the plaintiff (whose name was then 
Caroline Lampp, she having since married her husband Wil- 
liam Steinbach) in divers sums of money which he was un- 
able to pay. Said Fehrman was then insured by the defend- 
ant nnder policies of insurance upon his life for various 
amounts, the premiums upon which said policies were being 
then paid by the plaintiff, and constituted a part of the sum 
then due and owing by the said Fehrman to the plaintiff, all 
which was known to tiie defendant. And thereupon, and for 
the purpose of securing to the plaintiff the payment of the 
moneys, or a part thereof, then due and owing to her from 
said Max Fehrman, the defendant agreed with the plaintiff, 
in consideration of the premises, and of the payment by the 
plaintiff of the weekly premiums hereinafter mentioned, to 
issue a further policy of insurance upon the life of said Fehr- 
man, for the benefit of the plaintiff, in the sum of $270, and 
to make said policy payable to the plaintiff upon the death 
of said Fehrman. 

"Thereafter, on or about the 19th day of October, 1896, in 
pursuance of said agreement, so made between the plaintiff 
And defendant, the plaintiff paid the defendant the sum of 
twenty-five cents, the amount of the first weekly premium 
above referred to, and the defendant thereupon, in pursuance 
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of said agreement, duly made and executed its policy of in- 
surance in writing, and delivered said policy to the plaintiff. 
The said policy of insurance was dated the 19th day of Octo- 
ber, 1896, and declared that in consideration of the applica- 
tion in said policy mentioned, and of the weekly premiums 
therein stated, namely, the sum of twenty-five cents per week 
during the life of said Max Fehrman, the defendant promised 
to pay to the executors, administrators or assigns of the person 
named as the insured in said policy, to wit, the said Max 
Fehrman, the sum of $135, within twenty-four hours after 
acceptance by it of satisfactory proof of the death of said 
Max Fehrman during the continuance of said policy, pro- 
Tided said Fehrman should die after the expiration of six 
months and within one year from the date of said policy, and 
the sum of $270 provided said Fehrman should die after 
the expiration of one year from said date. 

'TJpon the delivery of said policy of insurance to the plain- 
tiff, the defendant, by its agent, stated to the plaintiff that 
the same was issued by the defendant in pursuance of the said 
agreement, and in conformity therewith, and that, by the 
terms of said policy, the defendant did insure the life of said 
Max Fehrman, and did agree upon his death to pay the amount 
of said insurance to the plaiutiff, upon her paying the pre- 
miums called for by the said policy, namely, twenty-five cents 
per week, and complying with the other conditions thereof, 
and said defendant did so state and represent to this plain- 
tiff for the purpose of inducing this plaintiff to pay the said 
premiums, and made such representations intending that the 
plaintiff should rely thereon, and relying thereon should pay 
the said premiums accordingly. 

"The plaintiff is a Swede and has a very imperfect knowl- 
edge of the English language as spoken, and an especially 
imperfect knowledge thereof as written, and did not know 
nntil informed thereof by her counsel, after the death of Fehr- 
man, hereinafter mentioned, that said policy of insurance 
was not payable to her by its terms. On the contrary, flie 
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plaintiff believed the said statementB made by the def endant> 
as aforesaid, and relied upon the same, and so believing and 
relying, paid the said first premium and all subsequent pre* 
miums upon said policy of insurance up to the date of the 
death of said Fehrman hereinafter set forth; and plaintiff 
believed when she received said policy and paid the first of 
said premiums and all other premiums, that the same was pay- 
able to her, and that she would be entitled to receive the 
money that should become payable thereunder upon the death 
of said Fehrman. 

'The said statements and representations were false and 
untrue. The said policy was not payable to this plaintiff as 
represented by the defendant, nor did the same conform to 
the said agreement, but, instead, was payable to the executors, 
administrators and assigns of the said Fehrman, and gave this 
plaintiff no interest whatever in any moneys that might be* 
come due thereunder, and no rights whatever in respect to 
said money. 

'The words in said policy, 'unto the executors, administra- 
tors or assigns of the person named as the insured m this 
policy,' whereby the same was made payable to the executors, 
administrators and assigns of said Fehrman, were inserted 
therein instead of the words 'unto Caroline Lampp, her ex- 
ecutors, administrators or assigns,' or similar words, making 
the same payable to the plaintiff, either by mistake of the de- 
fendant or its draftsman, or else they were so inserted, and 
the statements and representations were made in pursuance 
of an intent by the defendant to defraud the plaintiff. And 
the said policy of insurance was accepted in said form by the 
plaintiff by mistake and upon the supposition and in the 
belief that the same was payable to her." 

No assignment of the policy was alleged or proved. Fehr- 
man died on the 19th of September, 1897, and the usual proof 
of death was promptly served on the defendant. 

The relief demanded was that the name of the plaintiff be 
substituted in the place of the beneficiaries named in the 
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policy^ and that she have judgment upon the policy as thus 
lefonned. The answer is substantially a general denial. No 
attempt was made by the defendant to raise the objection 
that there was a defect of parties defendant by demurrer or 
answer^ but upon the trials at the close of the endence^ its 
counsel moved to dismiss the complaint on the ground, among 
others, '^that there is a defect of parties defendant here; the 
instrument that is sought to be reformed is payable to Max 
Fehrman or his executors, administrators or assigns, and 
neither of those parties nor the next of kin are parties to the 
action.'^ The motion was denied and the defendant excepted. 
iThe trial court found the facts substantially as alleged in the 
complaint, directed a reformation of the policy as therein 
'demanded, and awarded judgment to the plaintiff thereon 
2or the amount claimed. After aflSrmance by the Appellate 
DiTision, two of the justices dissenting, the defendant came 
heie. 

William 0. Camphell, for appellant. 
Walter Large, for respondent. 

Yann^ J. — ^By the judgments below, the names of the bene* 
ficiaries in a policy of life insurance were striken out and the 
name of a stranger substituted as sole beneficiary without 
making the former parties to the action or giving them an 
opportunity to be heard. This has been done upon the ground 
that the insurance company, which is the sole defendant, 
waived the objection that there was a defect of parties defend- 
ant by not taking it either by demurrer or answer as provided 
by section 499 of the Code of Civil Procedure. That section, 
however, must be read in connection with section 452, which 
provides that *^the court may determine the controversy, as 
between the parties before it, where it can do so without prej- 
udice to the rights of others, or by saving their rights; but 
where a complete determination of the controversy cannot be 
had without the presence of other parties, the court must 
direct them to be brought in.^' 
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The apparent inconBiBteney between these sections was the 
subject of controversy before the courts for a long time^ but 
we think it was dispelled by the judgment in Osterhoudt v. 
Board of Supervisors of the Coun^ of Ulster (98 N. Y. 239, 
243). That was an action by taxpayers to vacate audits of 
town accounts for illegality and fraud, and to restrain the levy 
of a tax for their payment. The persons in whose favor the 
audits were made were not parties to the action, and while 
the defendants omitted to raise the objection by demurrer or 
answer, they raised it upon the trial, where it was overruled. 
In reversing the judgment rendered in favor of the taxpayers, 
we said: '^Construing sections 452 and 499 together, their 
meaning is that a defendant, by omitting to take the objection 
that there is a defect of jMirtieB by demurrer or answer, waives 
on his part any objection to the granting of relief on that 
ground; but when the granting of relief against him would 
prejudice the rights of others, and their rights cannot be saved 
by the judgment and the controversy cannot be completely 
determined without their presence, the court must direct them 
to be made parties before proceeding to judgment. When a 
defendant is sued alone upon a joint contract, if he omits to 
set up a non-joinder of his co-contractor by demurrer or 
answer, judgment may pass against him alone, because judg- 
ment against one joint contractor will not prejudice the other, 
but may relieve him from liability. The other branch of the 
rule would be illustrated by an equitable action brought for 
the cancellation of a mortgage, executed to two persons as 
mortgagees, in which only one of the mortgagees was made 
defendant. The court could not proceed to a decree for the 
plaintiff without the presence of the other mortgagee. The 
distinction is between those who are necessary parties and 
those who are proper parties merely. When persons who are 
necessary parties are not joined, the court will not proceed 
until they are brought in. ♦ * * Under the Code the 
court is bound to take the objection when a proper case is 
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It was further held that the persons in whose favor the 
audits had been made were necessary parties, because they 
were ^ -primarily interested/' and the judgment was reversed 
because they had not been joined. 

Referring to section 452 in a still later case (Mahr v. Nor* 
wich Union Fire Ins. Soc'y, 127 N. Y. 452, 459), the court 
said : ^'While the statute does not in terms prohibit the court 
from determining the controversy, unless all the necessary 
parties are brought in, that is impliedly commanded, and is 
the established practice in all equitable actions" (citings 
among other cases, Peyser v. Wendt, 87 N. Y. 323 ; Sherman 
V. Parish, 53 id., 483; Van Epps v. Van Dusen, 4 Paige, 64). 

A court of equity always seeks to do complete justice and to 
make its judgments so full and comprehensive as to quiet the 
controversy in all its aspects and as to all persons. Thus 
every one who is compelled to obey its decrees is protected, 
further litigation is prevented, and the unseemly spectacle of 
inconsistent judgments rendered by the same court is avoided. 

The plaintiff insists that the rights of the personal repre* 
sentatives of Max Fehrman are not prejudiced by the judg- 
ment appealed from, because they are not bound by it and can 
still recover upon the policy, notwithstanding the judgmait 
of reformation rendered in this action. This might lead to 
inconsistent judgments and a double recovery, which is pre- 
cisely what section 462 was designed to prevent. Moreover, 
the hazard of collecting a second judgment in favor of a dif- 
ferent plaintiff against the same defendant upon the same 
cause of action might in some cases be an important considera- 
tion, and the remoteness of the risk in this case does not 
affect the principle. The court cannot know how great the 
risk may be and hence should not permit it, even if it thinks 
it is remote. A complete determination of a controversy can- 
not be had when there are persons, not parties, whose rights 
must be determined, in form at least, at the same time that 
the rights of the parties to the action are determined. Ac- 
cording to the policy under consideration, as it was written. 
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the personal repreeentatiYeB of Mr. Fehrman are entitled to 
the proceeds^ yet the judgment bdow, rendered without notice 
to them^ takes the policy away from them and gives it to the 
plaintiff. They had a material interest in the subject-matter 
of the action, yet they were deprived of it without an op- 
portunity to be heard and were east in judgment without 
being sued. While they were not bound by the judgment 
whidi doe& all this in form, still the determination of the 
controversy is neceftarily incomplete because they are not 
bound. Such a judgment, although not binding, would affect 
the market value of the policy and tend to prevent a dis- 
position thereof either absolutely or as collateral to a loan. 
There cannot be a complete determination as to which of 
two persons is the beneficiary of a life insurance policy with- 
out the presence in court of both. The personal representa- 
tives of Fehrman were necessary parties and the court should 
have dismissed the complaint unless within a reasonable time 
they were brought in, not necessarily for the protection of the 
defendant as it had neglected its rights, but for their own 
protection, as well as the seemly and orderly administration 
of justice. The judgment should be reversed and a new trial 
granted, with costs to abide the event. 

Haight^ J. (dissenting) — ^I do not think that this case 
is one contemplated by the provisions of section 452 of the 
Code of Civil Procedure; and I do think that sections 488 
and 499 of the Code, to the effect that where it appears upon 
the face of the complaint that there is a defect of parties, 
the objection thereto must be taken by demurrer or answer, 
or else it will be deemed to have been waived by the defendant, 
have been practically nullified by the construction given by the 
prevailing opinion. The purpose of this latter section of 
the Code was to require the question of defect of parties to 
be raised at the earliest possible moment, either by demurrer 
or answer, so as to avoid the involving of the plaintiff and 
the public in the expenses of a long and useless trial upon 
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the meritB. If the insuranoe company can wait until the final 
close of the trials and then by motion for direction of a 
verdict raise the question of defect of parties for the first 
time in a case of this character^ I see no reason why it may 
not be done in every case; and thereby the express provision 
of the statute that it should be deemed waived by the de- 
'fendant becomes of no force or effect, and the county may 
in every case be subjected to the expense of maintaining a 
trial upon the merits^ when it would have been unnecessary 
had the objection been seasonably made. 

Section 452 of the Code was designed for a different pur- 
pose, and, to my mind, is not in conflict with the provisions 
of section 499. Indeed, we are required to construe the pro- 
visions together for the purpose of making one harmonious 
system of practice. It often occurs upon the trial of cases 
tiLat the names of persons are disclosed who have an interest 
in the subject-matter of the litigation^ who have not been 
made parties, and where the defect does not appear upon the 
face of the complaint. In all such cases the provision of sec- 
tion 452 applies. The court, therefore, ^%ay determine the 
controversy, as between the parties before it, where it can 
do so without prejudice to the rights of others, or by saving 
their rights; but where a complete determination of the con- 
troversy caimot be had without the presence of other parties 
the court must direct them to be brought in.*' Under this 
provision the court is given the power to determine the con- 
troversy, as between the parties before it, xmless in doing so 
it is going to prejudice or destroy the rights of others who 
are not parties. The recovery of a judgment in this case 
against the insurance company does not prejudice or destroy 
the rights of the executor or administrator and assigns of the 
decedent, if such there be. They have not been made parties 
to this action, and are not in any way bound by the determina- 
tion made. Their rights are neither prejudiced nor destroyed. 
The defendant alone is affected by the judgment. It may, 
under some remote contingency, be required to pay this in- 
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BTirance again. But this insurance company is not an infant 
or ward of the court It is fully able to take care of its 
own interests^ and we need not be concerned therewith. It 
had the right to save itself from double liability by raising 
the question of defect of parties by demurrer or answer, but 
it did not see fit to do so. Instead, it proceeded with the trial. 
It could have protected itself by giving notice of the bring- 
ing of the action to the personal representatives of the dece- 
dent, and asking them to defend. It may have done so, and the 
personal representatives of the decedent may be here defend- 
ing in the name of the insurance company. We are not 
advised as to the steps taken by the insurance company to 
protect itself, nor is it any part of our duty to ascertain. 
The presence of other persons to the controversy, which the 
court must direct to be brought in, is fairly illustrated by 
the case of Osterhoudt v. Board of Supervisors Ulster Co. 
(98 N. Y. 239) . That was a taxpayer's action brought against 
the board of supervisors to prevent waste, by annulling the 
audic of the bills of certain individuals, and to restrain the 
board from levying a tax for their payment, upon the ground 
that the claims were illegal, inequitable, unjust, false and 
fraudulent. It will at once be seen that the very purpose of 
the action was to affect the rights of the claimants who were 
not made parties, by restraining the levying of the tax for 
their payment. In such a case they were necessary parties^ 
and the court very properly held that they must be brought in* 
Again, section 499 of the Code provides a statutory and 
mandatory rule of pleading. Defect of parties must be raised 
by demurrer or answer when the defect appears upon the 
face of the complaint. This rule of pleading is as positive 
and distinct as the rule that the material allegations of the 
complaint shall be denied by the answer, or else they shall 
be deemed admitted ; or that the Statute of Limitations must 
be pleaded or deemed waived. If the courts can disregard 
this requirement to raise the question by demurrer or answer, 
they may with equal propriety disregard the requirements- 
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for denials of oomplaintB^ or of the pleading of the Statata 
of LimitatioDB. 

The oomplaint in this action donands judgment for the 
sum of $135^ with interest thereon from September 2% 1897. 
This is the final relief sought by the plaintiff. In order to 
recover this amount the plaintiff asks that the policy be re- 
formed by inserting the plaintiff's name in the place of the 
executor^ administrator and assigns of the decedent The 
decedent appears to have been a poor person, unable to pay 
his board bill, and we are not advised as to whether he left 
a will or that the same has been proved, or that any ad- 
ministrator has been appointed of his estate. If there has 
been, he may become a rival claimant with the plaintiff for 
the insurance. Cases of this character are not uncommon, 
and wherever rival claimants appear the courts have always 
permitted the insurance company to interplead them if it so 
desired. But in no case have I ever heard of its being a 
l^und for dismissal of complaint where the insurance com- 
pany has, for reasons of its own, neglected to interplead. 

This court is, by the constitution, limited in its judgment 
to the review of questions of law only. It has no power to 
review discretionary rulings or orders of the court below. In 
this case the defendant's counsel, at the close of the testimony, 
'^'renewed his motion to dismiss the complaint on the same 
grounds as stated at the close of the plaintiff's case; and on 
the further ground that there is a defect of parties defend- 
ant.'^ The motion was denied and the defendant excepted. 
The motion, as we have seen, was to dismiss the complaint, 
not to stop the trial and have the necessary parties brought in, 
but to deprive the plaintiff of her cause of action by the dis- 
missal of her complaint. I do not understand that the court 
could properly have dismissed the complaint upon this 
{[round ; the most that it had the power to do was to stop the 
trial, and to make an order for the bringing in of the necessary 
}>arties. Consequently the exception taken to the refusal to 
dismiss the complaint presents no error of law upon which 
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thk court can properly base a revenwl. I^ therefore^ favor 
an afSrmance. 

Pabker^ Ch.J.; Gray and Bartlbtt^ JJ., concur with 
Yann^ J.; O'Brien and Martin^ J. J., concur with Haioht^ 
J. 

Judgment reyersed^ Ac. 



LEEOY B. CBANE, EESPONDENT, p. JAMES G. BEN- 
NETT, APPELLANT. 

SupRBKB Court — ^Appellate Division — First Depart- 
iCENT — ^Degember^ 1902. 



999. 



Libel on City Magi9irat&—B»emplary Dwnage$-^Bmee8iive Verdict. 

A publication falaely charging a city magistrate, among other 
things, with making ''An Attack on Women from the Bench," 
delivering ''Another Bitter Tirade against the Sex," and caus- 
ing a woman complainant to faint in court, saying that "Anyone 
out at that hour in the morning (two o'clock) deserved to be 
attacked," and refusing to entertain her complaint of assault 
and robbery by a number of hackmen or listen to the evidence 
offered in support of it, is libelous per se. 

Such a libel recklessly or carelessly published will support an 
award of exemplary damages. 

The proprietor of a newspaper who resides abroad, leaving the 
publication of his newspaper here in the hands of his em- 
ployees, is liable for exemplary damages for the reckless or 
malicious publication of such a libel by his subordinates in his 
absence. 

The establishment of rules by the proprietor of the newspaper, 
which, if observed by his employees in his absence, might have 
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prevented the publication of the libel, is insofBcient to exempt 
him from liability for exemplary damages. 

Letters written by the plaintiff to the manager of the defendant's 
newspaper in defendant's absence, denouncing articles published 
as false and malicious, and demanding a retraction and apology, 
are admissible in evidence against the defendant as bearing 
upon the question of actual malice in publications subsequently 
made. 

In such an action a verdict of |40,000 transcends all reasonableness 
and propriety, and is therefore excessive. Held, that the present 
verdict shoufd be reduced to |26,(KK). 
{Decided December, 1902). 

Appeal from judgment entered on verdict, and from order 
denying motion for new triaL 

Flamen B. Chandler, for appellant. 
Eugene Frayer, for respondent. 

Patterbok, J. — ^In an action brought to recover damages 
for alleged libels published concerning the plaintiff, in the 
defendant's newspaper, the jury rendered a verdict for the 
plaintiff in the sum of $40,000. The defendant appeals from 
the judgment entered upon that verdict and from an order 
denying a motion for a new trial. 

The plaintiff was a magistrate of the City of New York, 
in the Borough of Manhattan. The matter of which he com- 
plains was published in four issues of the defendant's news- 
paper, namely, those of August 21, 22, 23 and 24, 1899. 
There are four causes of action set forth in the complaint, 
each publication being made a separate cause of action. 
They all relate to flagrant misconduct imputed to the plain- 
tiff in the discharge of his official duty. The article first 
published by the defendant and complained of by the plain- 
tiff is the most serious. The three subsequent articles are 
persistent repetition of the matter charged in the first. In 
that article it is stated that on the 20th day of August, 1899, 
the plaintiff was presiding in the Fifth District Magistrate's 
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Court in the Borough of Manhattan, and that on that day 
one Annie Borne made a complaint against four men of 
robbery and criminal assault perpetrated upon her at about 
one or two o'clock in the morning of Saturday, August 19, 
1899. In giving an account of the case, the article was 
headed : 

**Attack on Women from the Bench — ^Magistrate Crane 
Delivers Another Bitter Tirade Against the Sex and Causes 
Mrs. Rome to Faint — Declared Her Story False — She Had 
Accused Four Cab Drivers of Attacking and Bobbing Her 
Near Grant's Tomb at Two in the Morning — ^Magistrate Said 
Any Woman Out at That Hour Deserved To Be Attacked." 

It then proceeds to state that the complainant Bome 
accused four cab drivers of having brutally attacked and 
robbed her, leaving her unconscious in the road; that a 
detective explained the case upon arraignment of the prison- 
ers and asked that they be held upon the charge of assault 
and robbery; that the woman declared that she had engaged 
a cab driver to take her to her home; that instead of driv- 
ing her there, the cabman she employed took her to Biver- 
side Drive and One Hundred and Twenty-fourth street, 
where four men attacked and robbed her; she exhibited a 
finger, from which, she said, the cabman had torn her wed- 
ding ring, skinning the finger almost to the bone, and she 
showed how her clothing had been torn by her assailants. 
The article then proceeds to state as follows: 'TThe magis- 
trate listened to the woman's recital with apparent impa- 
tience (and said). The idea of a* respectable woman being 
out in the streets in the morning at that hour is absurd. It's 
monstrous to believe the story you tell. Who would believe 
the tale of a woman who was drunk and claimed that she 
was robbed? Ifs all rot, and I don't believe it, and neither 
does anybody else.' 

"'Oh, don't, your Honor I' begged the woman, growing 
pale. 1 was not drunk, as the police know welj. I am a 
good woman, and you do me a great injustice.' 
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'* The woman was not intoxicated when ahe was brought 
to the station house/ declared detectiTe Pnmty. T. will 
make an affidavit to that effect.' 

"1 don't want your affidavit/ replied the magistrate. 
^No good woman ought to be out in the street at that time> 
and if she was attacked at that hour she deserved it. She 
could not expect anything better. I will not entertain the 
complaint of assault and robbery^ because^ in the first place, 
I don't believe it, and in the second, the woman could not 
hope to receive more consideration from men at that hour.' 

"'Oh, don't, don't I For God's sake, don't 1 I am re- 
spectable!' cried the humiliated and mortified woman, as she 
fell to the floor in a faint. The magistrate stopped long 
enough in his bitter tirade to instruct tlie attendants to pick 
up the woman and carry her to a bench near by, where 
after some minutes she was revived. 

'^dignation at the magistrate's remarks were perceptible 
among the spectators and court attendants. The stem face 
of the magistrate showed neither sympathy for the woman 
nor regret at his ungracious words. He ordered the clerk to 
change the complaint to one of disorderly conduct against 
John McDermott and John Lacy, two of the cabmen, and 
held them in $300 bonds each to keep the peace for three 
months. Crowley and Martin Mulady, the others, were dis- 
charged. 

''The police yesterday were bitter in their criticism of the 
magistrate's course." 

The three other articles are, as stated before, reiterations 
of the charges made against the plaintiff, and, in some re- 
spects, they amplify them. They not only reassert, but 
make the effort to substantiate the original charge. They 
also refer to alleged misconduct of the plaintiff in other 
cases that had been before him. In the second article pub- 
lished, it is stated that it was ''not the first time that Magis- 
trate Crane has figured in peculiar decisions"; that "on 
the same Sunday morning he declined to issue a warrant 
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aflked for by Edward J. Murphy, an agent of the Society 
for the Preveation of Cruelty to Children, the agent hav- 
ing with him a child whoee left ear was torn and whoee 
face and body were covered with bruises"; that several 
months ago the plaintiff was accused of saying from the 
bench tiiat nine women out of every ten, were liars, but 
when he saw that in print the next day he denied the declara- 
tion. Other matters of misconduct of the plaintiff are re-^ 
ferred to in this article, but they do not require special con* 
sideration now. 

In the third article it was said that the district attorney 
would give the grand jury a chance to investigate the ruling^ 
of the magistrate who had freed alleged robbers and that 
the ^^olice stick to the statement of the tirade in court and 
the ignoring of evidence.'' 

It is unnecessary to state in detail the coi^tents of all the 
different articles. Enough has been referred to, or quoted, 
to show that what was published of and concerning the 
plaintiff, if false, tended to degrade him in the public esti- 
mation and to hold him up to the contempt and scorn of 
the community as a hectoring, bullying, instQting magis- 
trate, who refused to give heed to a complainant who ap-^ 
peared before him making accusations of the gravest char- 
acter against persons whom she charged with the commission 
of outrageous crimes. If the contents of the articles pub* 
lished in the defendant's newspaper were true, it is evident 
that the plaintiff was absolutely unfit to fill the judicial 
position he occupied. 

The defendant, in his answer, undertook to justify the 
publications made and to set up the truth in justification. 
On the trial, evidence was given as to what took place in the 
magistrate's court on the 20th of August. That evidence 
was, to some extent, conflicting, but the jury found that the 
account given in the defendant's newspaper of the conduct 
of the plaintiff on that occasion was false. 

We do not understand the learned counsel for the defend- 
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Ant as clfuming that if, upon the whole evidence, the jury 
was authorized to make that finding, the plaintiff was not 
entitled to a verdict; but his contention is, that under the 
proven facts of the case and under the law as it is settled 
in this State, the plaintiff was not entitled to recover exem- 
plary damages. That contention is founded, in the first 
place, upon the fact that the defendant had no personal con- 
nection with the publication of the libelous articles, and did 
not in any way personally participate in the preparation or 
circulation of them. When they appeared in his newspaper 
he was absent from the United States. Before going abroad, 
he left with the editors, sub-editors and others engaged upon 
his newspapers, a notice that it was an imperative rule of 
his ofiBce that nothing reflecting upon the reputation of any 
person or corporation should be published in either of his 
newspapers until, after strict investigation, the truth of the 
same had been ascertained. It is strenuously urged that 
this proof, which was introduced in support of allegations 
in the answer, in mitigation of damages, was such as to 
prevent an award of vindictive damages. We have hereto- 
fore decided that it was not, in cases where the same notice 
given by the proprietor of the newspaper was disregarded 
by those conducting it for him in his absence (McMahon 
V, Bennett, 31 App. Div. 16; Morgan t^. Bennett, 44 App. 
Div. 323; O'Brien v. Bennett, 59 App. Div. 623). We see 
no reason for holding otherwise in this case, notwithstanding 
the elaborate argument of the learned counsel for the appel- 
lant. There is nothing in the recent case of Craven v. 
Bloomingdale (171 N. Y. 439) which sustains a contrary 
view. There the subject of punitive damages was under 
^consideration in an action brought against a master for the 
act of his servant in causing an alleged arrest of the plaintiff 
in that action, and it was held that the charge of the trial 
judge instructing the jury that they had power, if they 
saw proper, to award such damages, without instructing them 
that they could not be awarded unless there was proof that 
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the acts of the seryant were malicious; that the master was 
implicated with the servant therein, or had, either expressly 
or impliedly, authorized or ratified them, was erroneous. 
Here, however, is the case of a proprietor of a great metro- 
politan journal leaving it in his absence in the control of a 
general manager, of editors, of sub-editors, and a staff of 
reporters. The authority is confided to them to carry on 
the general business of editing, publishing and circulating 
that newspaper. As was said by Spencer, •J., in Andrews 
V. Wells (7 Johns, 261), where a man is the owner of a paper 
and gives over conducting it to another, he thereby consti- 
tutes him his general agent and is answerable for all his 
acts done in the execution of that trust, whether within or 
beyond the intention of the principal. 

The notice the defendant gave to his employees cannot be 
construed as a limitation of authority, such as would absolve 
him from liability from the consequences flowing from their 
failure to conform their conduct to its requirements. It 
was intended for their guidance and direction and was a 
warning to them. Their acts in disregard of that warning 
must in legal effect be considered as if they were his own. 

But the question of pimitive damages is presented by the 
learned counsel for the appellant in another aspect. It is 
claimed that the trial judge committed error and misled the 
jury as to the degree of malice that would authorize an award 
of punitive damages. The court charged as follows: "It 
is the law of this State that a libel recklessly or carelessly 
published, as well as one induced by personal ill-will, will 
support an award of punitive damages. The plaintiff in an 
action of libel gives evidence of malice whenever he proves 
the falsity of the libel. I may here add that the basis of 
punitive or exemplary damages is the alleged malice, and 
unless you reach the conclusion that there is malice, there 
can be no award of exemplary damages. There can only 
be a recovery for actual damages, namely, damages to the 
feelings and to the reputation of the plaintiff.^ The court 
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then further instmcted tiie jiuy in liieie wcrdB: ^A plain-^ 
tiS in an action of libel giyea endeooe of malioe whenever 
he proves the falsiiy of the libeL It becomes thai a qnestioa 
for the jury, whether the malice is of such a character as to- 
call for exemplary or punitive damages, and that question is 
not to be taken away from the jury because the defendant 
gives evidence which tends to show that there was in fact 
no actual malioe, but when he gives evidence tending to 
prove the absence of actual malice, then it is the duty of the 
judge to submit to the jury the question as one of fact, 
whether such malice existed in the publication.'' That lan- 
guage is almost literally quoted from the dissenting opinion 
of Davis, P. J., in Samuds v. Evening Mail Ass'n (9 Hun, 
204), which dissenting opinion was adopted by the Court of 
Appeak (75 K Y. 604) as its own, and states a rule which 
has ever since been regarded as settling the law in this State 
on that subject. But the learned judge also expressly charged 
the jury that there was no evidence in this case of ill-will 
on the part of the defendant or any of its employees; that 
is, any personal ill-will. He said, ''When that (ill-will) is 
established in Tespect of a defendant, it is evidence of actual 
personal malice and will afford a basis of an award for exem- 
plary damages. Thai is not this case. If, however, this 
publication is false and untrue, libelous in its character, 
then malice may be implied, and we have, instead of malice 
which grows out of ill-will, hatred or ill-feeling, what is 
known as malice in law or implied malice, and when that 
is established, then there is a foundation for exemplary or 
punitive damages, under the law of this State, and I have 
already laid down the rule on that subject and on that 
branch of the case.*' Beferring to other portions of the 
charge to ascertain what the rule laid down in that connec- 
tion was, we find that the court stated that ''it is the law 
of this State that a libel recklessly or carelessly published, 
as well as one induced by personal ill-vnll, vnll support an 
award of punitive damages.'* 
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The charge must be coosidered as an entirety^ and when 
we read what was said respecting pmutive damages from 
implied malice, we must consider it in connection with the 
statement in the charge that a libel recklessly or carelessly 
published would entitle the plaintiff to punitive damages^ 
as well as where the libel was inspired by personal malignity. 
The recovery of punitive damages in an action for libel is 
not restricted to cases of actual malice, but may be given 
for a libel recklessly or carelessly published, as well as one 
induced by personal ill-will (Smith v. Matthews, 152 N. Y. 
152). Here the trial judge stated that this was not a 
ease of actual malice on the part of the defendant, and, in 
effect, that it was only by reason of implied malice from 
a reckless and careless publication of the libel that the de- 
fendant could be held liable for punitive damages, and such 
an instruction as that was approved also in Smith v. Mat- 
thews (wpra). We find nothing in Krug v. Pitass (162 
N. Y. 164), or the other cases cited by the appellant, in con- 
flict with that view. 

That the first of the libelous articles in this case was 
recklessly published, the jury were authorized to believe from 
the evidence relating to the origin of that article, which was 
prepared by McQuade, a reporter, who had no personal knowl- 
edge of the occurrence of which he wrote, who received the 
information at second hand, and who, fully appreciating the 
serious character of the charges he made, failed to make 
proper verification of his statement before the article was 
sent to the defendant's paper for publication, and who had 
no actual ground for believing the statements of his article 
to be true before he sent it in. The other articles were 
published after the plaintiff had protested against the first 
article, and had declared in a letter written to the general 
manager of the defendant's newspaper that the contents of 
that article were false. 

We have examined the various exceptions of the defend- 
ant^ one of which relates to the plaintiff being allowed to 
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testify that the evidence submitted to him as a police magis-^ 
trate when the four men were arraigned before him on the 
charges of robbery and assault was insufficient to hold them. 
That was merely a statement by the plaintiff of the reason 
for not holding the accused persons upon the specific charges 
Mrs. Bome made against them. It is also urged that the 
court was in error in striking out parts of the testimony of 
the witness McQuade^ who wrote the first article published 
in the defendant's paper. McQuade^ who received his infor* 
mation from one Lindley^ who was a reporter for another 
newspaper^ testified in effect that Lindley had informed him 
that his (Lindley^s) assistant^ Lynch^ was present during 
the procedings before the plaintiff on the 20th of August; 
that Lynch made a written statement of what occurred at 
that time and placed it on Lindley's desk. McQuade wrote 
the article from the information he received from Lindley, 
and not having heard from Lindley anything further con- 
cerning the matter, he sent the article to the night editor 
of the defendants newspaper. McQuade also testified fur- 
ther and in detail as to what took place between himself 
and Lynch on the day of the publication of the article, and 
to a full conversation he had vrith Lynch upon the subject of 
that article, and all of the testimony relating to that con- 
versation was stricken out. It seems to have relation to 
the question of actual malice in the publication, but what 
was so stricken out was reinstated by the court, and wa& 
before the jury when the cause was submitted to them. 

Exceptions were also taken to the admission of letters 
written by the plaintiff to the manager of the defendant's 
newspaper, in which he denounced the articles of which he 
complained as being false and demanding an apology from 
the publishers of the newspaper. These letters were un- 
doubtedly offered as indicating actual malice in the publi- 
cations subsequently made. They were competent upon that 
subject, although the case did not, as it went to the jury, 
turn upon that question, the judge specifically instructing 
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the jury that actual malice consisting of personal ill-will or 
malignity was not in the case. Nor do we think it was 
error to allow the plaintiff to state what parts of the article 
published in the issue of August 23, 1899, were true, and 
what untrue. The witness was not called upon to express 
an opinion, but to state facts, which he did in his answer, 
admitting the truth of some of the statements in the article 
and specifically pointing out other statements which he swore 
were false. This method of examination may be of doubt- 
ful propriety, but we do not think such an error was com- 
mitted as requires a reversal of the judgment on that ground. 
Nor do we think it was error to admit in evidence the 
copies of the defendant's newspaper of July 26, 1899, and 
August 22, 1899. They were admissible upon the point 
of actual malice, which the plaintiff undertook to establish, 
but which, as before stated, was eliminated from the case 
in the judge's charge. 

An exception was taken to a ruling of the court admitting 
in evidence an article published in the New York World of 
August 21, 1899, commenting on the conduct of the plain- 
tiff in connection with the inquiry into the Bome charges 
on the preceding day. That article was introduced on tiie 
cross-examination of Shober, a reporter for the Worldj calle J 
as a witness for the defendant. He did not write the article, 
but gave the information from which it was written. Tha 
writer "got his facts wholly" from the vritness. The article 
was used "for the purpose of affecting the story which this 
witness had given" on his examination in chief. But the 
whole of this World article was printed in the defendant's 
newspaper in its issue of August 23, and is a part of the* 
defamatory matter constituting the third cause of action 
set forth in the complaint. It was not error to receive it 
in evidence. 

It was not error to reject as evidence the entry in flie 
book referred to by acting Police Captain Norton on his^ 
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examination aa a witnesa for the defendant That book con- 
tained only copies of leports made by the witness to his 
superior officers. He never compared it with the ooriginai 
report It was not in his handwritings bat was written by 
Officer Murphy. The original was accessible, and its pro- 
duction could have been compelled by subpcsna. None of 
the other exceptions to the rejectiim or admission of eyidence 
requires special consideration. 

Notwithstanding the character of these libels, which were 
80 grave as to entitle the plaintiff to exemplary damages, we 
cannot escape the conclusion that the amount awarded by the 
jury was altogether excessive, and that, even as punishment, 
that amount transcends all reasonableness and propriety. 
It is very true that damages are within the discretion of tiie 
jury; but even where they are awarded for punishment, 
their very exorbitancy may show that in fixing the quantum 
the jury were actuated by passion. Section 999 of tiie Code 
of Civil Procedure, which permits the granting of a new 
trial for excessive damages, announces a rule, apparently of 
general application. In Fry i;. Bennett (9 Abb. Pr. 45), 
which was an action of libel in which exemplary damages 
were awarded, it was said that the court would not inter- 
fere with the verdict of the jury unless such damages were 
so outrageous as to strike every one with the enormity and 
injustice of them so as to induce the court to believe that 
the jury must have acted from prejudice, partiality or cor- 
ruption, as was deld in Coleman t;. Southwick (9 Johns. 
51). 

Here, as before remarked, we think the jury must have 
been influenced by passion or prejudice in rendering this 
enormous verdict, and we are of the opinion that a new 
trial should be granted, unless the plaintiff stipulates to 
reduce the recovery to the sum of $26,000. 

The order denying the motion for a new trial and the 
judgment must be reversed, with costs, unless the plaintiff 
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stipulates as above suggested. , If that stipulation is given, 
the judgment and order will be aflBimed, without costs to 
either party of this appeal. 

O'Brien and Hatch, JJ., concur. 

Ikobaham and Lauqhuk, JJ., dissent 



IN THE MATTER OP THE ESTATE OP MART KIL- 
LAN, LATE OP ROCHESTER, N. Y., DECEASED. 
MARTIN KILLAN, PETITIONER, APPELLANT, v. 
MILES T. O'REILLY, ADMINISTRATOR, RE- 
SPONDENT. 

CouBT 07 Appeals — ^Dsoehbee, 1902. 

§§ 2726, 2727. 

AdmimHrai&r*8 Account — ^21^010 Aooauniing at the Instance of Per* 
9on Not a Party to Former Acoovnting, 

An administTator who hai rendered his aecoimt in the estate and 
has distributed it under a decree of the surrogate to certain 
eousins of the intestate, may subsequently^ upon a petition of 
a brother of the deceased who was not made a party to the 
proceeding, be required to render an account. 

The brother is not bound in such a case to apply to have the former 
accounting opened and to be let in, as the granting of such 
an application is discretionary with the court; but the pro- 
ceeding haying been void as to him, he may disregard it and 
apply for an accounting under sections 2726 and 2727 of the 
Code of Civil Procedure. 
{D$oided December, 1902). 

Appeal by the petitioner, Martin Killan, from an order 
of ilie Appellate Division, Fourth Department, aflSrming a 
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decree of the Surrogate's Court of Monroe County dismiss- 
ing the proceedings instituted by the petitioner for a judi- 
cial settlement of the accounts of the administrator, respond- 
ent, of Mary Killan, deceased, and also denying an applica- 
tion for a commission to issue to take testimony in Ireland. 

Oeorge D. Peck, for appellant. 
James M. E. O'Orady, for respondent. 

Baktlett, J. — ^The petitioner, as the alleged brother and 
only next of kin of the intestate, proceeds under section 
2726, subdivision 1, and section 2727 of the Code of Civil 
Procedure, which provide that a judicial settlement of the 
accounts of an administrator may be compelled by the next 
of kin, or any party in interest, after the expiration of one 
year from the issuance of letters of administration. The 
Code defines who is a "person interested" as follows : '^The 
expression, ^person interested,' where it is used in connection 
with an estate or a fund, includes every person entitled, 
either absolutely or contingently, to share in the estate or 
proceeds thereof,'* &c. (Code Civ. Pro., sec. 2514, subdiv. 

11). 

Mary Killan died intestate at Rochester on the 24th day 
of August, 1898. In the following October letters of admin- 
istration were issued to Miles T. O'Reilly, as a creditor, on 
his own behalf, he being the undertaker who attended to 
the funeral, &c., of the deceased. 

The decedent left personal property amounting to the 
sum of $1,514.77. 

In December, 1899, proceedings were instituted to settle 
the accounts of the administrator, and certain persons ap- 
peared who claimed to be cousins of the intestate. The 
administrator contested these claims, and the surrogate, after 
trial, adjudged and decreed that claimants were cousins of 
the intestate, her only heirs at law and next of kin, and 
entitled to share in her estate. 
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In February^ 1900, the surrogate made his decree, adjudg- 
ing and commanding the administrator to distribute the 
estate to these cousins after payment of debts, expenses, com- 
missions, Ac. 

In January, 1901, this petitioner, Martin Killan, residing 
in Ireland, filed his petition in the Surrogate's Court of Mon- 
roe County, in which he claimed to be the sole next of kin 
of the intestate, and after setting forth the issuing of letters 
of administration, alleged that no accounting had been 
made by the administrator and asked for a citation direct- 
ing him to show cause why he should not render an account. 
This petition is based on the fact that the petitioner was not 
a party to the proceedings for accounting and distribution, 
although a brother of the intestate. Thereupon citation was 
duly issued by the Surrogate's Court, and the administrator 
appeared and served his answer to the petition, wherein he 
set forth the accounting proceedings and his due discharge; 
also denied that petitioner is a brother of the deceased. 
Thereafter petitioner moved for an order that a commission 
issue authorizing him to examine the petitioner therein and 
eight other witnesses upon interrogatories, and to make cer- 
tificate of the same to the Surrogate's Court. The motion 
was denied and this proceeding dismissed, with costs, and 
a decree and order entered to that effect, which the Appellate 
Division aflSrmed on appeal. 

The learned surrogate, on dismissing the proceeding, de- 
livered an oral opinion, in part as follows: "The court 
holds that the proceedings upon the judicial settlement of 
the administrator are before the court, of which it takes 
judicial notice, by which it appears that there has been a 
judicial settlement of the accounts of the administrator of 
this estate to which claimant was not a party. He was 
neither cited, nor did he appear. The court further holds 
that the decree made therein is entirely inoperative as fo 
this claimant, but that the court having acquired jurisdic- 
tion of the subject-matter of the judicial settlement and 
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the estate haTing been settled in tbat prooeeding, it is in« 
dunbent upon this claimant to now come in under that pro- 
ceeding by petition or otherwise and ask that it be opened, 
giving notice to the persons who then appeared and were 
affected by that decree, and that the administrator cannot 
be compelled to account independently, he having already 
accounted and his account being filed and before the court, 
at the instance of any number of claimants who may invoke 
the aid and process of the court for that purpose/' 

The Surrogate's Court made the following findings, among 
others : ''That the hearing upon said motion was continued 
until the 7th day of April, 1901, upon which occasion said 
petitioner appeared by counsel and said administrator ap- 
speared by counsel and moved that the application for the order 
be denied and that the proceedings for the accounting be 
dismissed.'' 

'It appears from the proceedings upon the judicial settle* 
ment of the accounts of the administrator which are before 
the court and of which the court takes judicial notice, that 
there has been a judicial settlement of the accounts of the 
administrator of this estate to which the claimant was not 
a party; that the court acquired jurisdiction of the subject* 
matter of the judicial settlement and the estate has been 
settled in that proceeding." 

The surrogate made three conclusions of law, the third 
of which reads as follows : 'That the order that a commis- 
sion issue to (naming commissioner), authorizing biwi to 
examine the petitioner herein, and ako (naming eight wit- 
nesses) as witnesses for the petitioner, under oath, upon 
interrogatories to be annexed to such commission, and to 
take and certify the depositions of the petitioner and of 
such witnesses, and to return the same with the commission 
through the post olffice or according to the directions therein 
or therewith given, be and the same hereby is denied; and 
that the proceeding against the administrator for a new 
accounting be and the same hereby is dismissed, and that 
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the said administrator have $26 cofits and his disbnrsementa/^ 

The petitioner duly excepted to these conclusions of law» 
and we thus haTe presented the question whether the dis* 
missal of this proceeding can be justified as matter of law. 
The dismiSBal of the proceeding resulted in a final decree 
(YiUage of Champlain v. McCrea, 165 N. T. 264). 

Under these findings the decree of the Surrogate's Court 
in the original accounting proceeding is void as to this 
petitioner. 

^It is an elementary principle, recogniied in all the cases^ 
that to give binding effect to a judgment of any courts 
whether of general or limited jurisdiction^ it is essential that 
the court should have jurisdiction of the person as well aft 
of the subject-matter, and that the want of jurisdiction over 
either may always be set up against the judgment, when 
sought to be enforced, or any benefit is claimed under iV^ 
(Ferguson v. Crawford, 70 N. Y. 253, 256; Hood i;. Hood^ 
85 N. Y. 578). 

In Freeman on Judgments (4th ed., toL 1, sec. 117) the 
learned author says: ^A void judgment is in I^gal effect na 
judgment. By it no rights are divested. 9tom it no rights 
can be obtained* Being worthless in itsell aU proceedings 
founded upon it are equally worthless. .It neither bind» 
nor bars any one. All acts performed under it and alt 
claims flowing out of it are void.'' 

The only question presented by ibis appeal is whether ihe 
petitioner was liable to have his proceeding for an account- 
ing dismissed and he remitted to a motion to open the 
decree in a proceeding absolutely void as to him. 

It is well settled that an application to a court to open 
its judgment is always addressed to its sound discretion, and 
that the denial of the motion involves no substantial right. 

In Foote v. Lathrop (41 N. Y. 358, 361) it was held that 
an order of the Supreme Court denying a motion to set 
aside a regular judgment in fhat court upon the ground 
Ihat the defendant was not served with process, and the 
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mppearance for him was wholly unanthorised, is not appeal- 
able to this court; that no party has a Bubetantial right, 
within the meaning of the Code, to have a r^ular judg- 
ment against him set aside on motion; that it is in the dis- 
cretion of the court, in which such judgment was rendered, 
to set it aside or not; and evai if void they may leave the 
party affected by it to show it so in a proper action. Judg3 
— Groyer said: ^* It would still rest in ths discretion of the 
court whether to entertain a motion to racate the judg- 
menty or leave her to show the judgment void, as to her, 
whether interposed as an obstacle to her pursuit of her right 
to the hmd." This case was followed in Beards v. Wheeles 
<76 N. Y. 213) and People ex rel. Brash v. Brown (103 N. 
X. 684). 

In estate of McCunn (15 N. T. State Reporter 712) this 
point was involved. An executor of an estate filed an account 
on which a decree was entered. Some yeais later he filed 
a second account, citing therein certain grandnieces of the 
deceased who were not parties to the first accounting. These 
grandnieces moved to open the decree on the first account- 
ing on the ground that they had not been made parties. 
Surrogate Rollins, of New York, in denying the motion, 
said : '^ am referred to no decided cases which support the 
notion that persons not parties to an accounting proceed- 
ing and not bound by the decree therein, pursuant to sec- 
4;ion 2742 of the Code, can successfully claim that such 
decree be opened under circumstances like the present.^' 

The learned courts below erred in holding that the peti- 
tioner was not entitled to maintain the proceedings insti- 
tuted by him and that he must seek his remedy by a motion, 
which is merely an appeal to the discretion of the court 
The petitioner is asking no favor, but is enforcing a sub- 
stantial right, if it be true that he is a brother of the 
intestate. 

The surrogate was uiidoubtedly right in suggesting that 
the petitioner should give notice to the persons who appeared 
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in and were affected by the original proceedings. The pro- 
per practice was not to dismiBs the proceeding instituted by 
this petitioner^ bnt to require him to amend his citation 
and bring in the parties who were cited or appeared on the 
original accounting. The petitioner having complied with 
this requirement wotdd be in a position to apply for a com- 
mission with interrogatories^ and the parties cited could join 
therein and be duly represented at the execution thereof. 
The citation should be amended as suggested. If the peti- 
tioner succeeds in establishing that he is a brother of the 
intestate he is entitled to an accounting under the provisions 
of the Code which he has invoked. 

The respondent has argued a number of points that pos- 
£ibly should receive special consideration^ although most of 
them are covered by that which we have already said and the 
authorities cited. 

We have the positive finding of the Surrogate's Court 
ihat the petitioner in this proceeding was not cited in the 
accounting proceedings and was not a party thereto^ and 
that the same was wholly inoperative as to him. It is at 
this point that we encounter the defect in the administra- 
tor's proceedings for an accounting that has led to his pres- 
ent peril of being called on to account for fimds paid out 
under a decree that does not protect him against this peti- 
tioner if the latter establishes the fact that he is intestate's 
brother. 

It is argued that it would be a strange miscarriage of jus- 
tice if the administrator, after having proceeded to an ac- 
counting and obtained a decree directing him to pay over to 
certain parties, could be compelled to again account in an 
independent proceeding on the petition of some one claim- 
ing to be nearer of kin than those cited or appearing in 
the prior proceedings, and consequently entitled, if the claim 
is established, to the personal property of the testator. 

We have presented here the ordinary situation of a per- 
.flon not joined as a necessary party in an action or special 
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proceeding ignoring the judgment therein, and prooeeding, 
as thiB court said he might in Foote v. Lathrop (41 N. Y. 
358, 361), to show the judgment roid when interposed aa 
an obstacle to the remedy he has inroked. 

An administrator is not left in the helpless and unpro- 
tected position that is assumed to be the case in the argu- 
ment of the respondent The Code of Civil Procedure pro- 
vides for his ample protection by permitting him to sue out 
a citation running against persons unknown (sees. 2518- 
2523). A citation properly issued under tiiese provisions 
binds unknown next of kin precisely as if they were named 
therein. There is no evidence in the record tiiat any effort 
was made to cut off unknown next of kin, and the citation 
that was issued is not before us. On the contrary, as already 
pointed out, it is expressly found that the petitioner was 
not a party to the former proceeding. This administrator 
is in the position of any plaintiff who proceeds to judgment 
without joining all of the necessary parties defendant. 

The effect of the judicial settlement of an account is stated 
in section 2742 of the Code: ^^A judicial settlement of 
the account of an executor or administrator, either by the 
decree of the Surrogate's Court, or upon an appeal there- 
from, is conclusive evidence against all the parties who were 
duly died or appeared, and all persons deriving title from 
any of them,*' &c. 

It follows that the decree in the accounting proceeding 
binds only the parties thereto, and the administrator not 
having cut off unknown next of kin is liable to respond to 
any claim that one or more of them may successfully make. 

The respondent has cited a number of cases relating to 
the jurisdiction of the court as to the subject-matter, appar* 
ently overlooking the fact that no question is raised on this 
appeal as to the jurisdiction of the Monroe County Surro- 
gate's Court of the estate of the intestate. 

The contention of the appellant is that the court acquired 
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no jurisdiction of his person, and the record conclnsiyely 
supports this position. 

We are referred to Mr. Bedfield's Surrogate Practice (p. 
865, 5th ed.), where he discusses the subject of evidence of 
jurisdictional facts. The learned author observes: ^'Tho 
rule is stated to' be that Vhen certain facts are proved to a 
court or oflScer, having only special and limited jurisdiction, 
as a ground for issuing process, and there is a total defect of 
evidence as to any essential fact, the process will be void; 
but where the proof has a legal tendency to make out a 
proper case, in all its parts, for issuing the process, then^ 
although the proof may be slight and inconclusive, the process 
will be valid until set aside by a direct proceeding for that 
purpose.' ** 

This quotation is from Staples i;. Fairchild (3 N, Y. 41). 
This case involved the regularity of certain attachment pro- 
ceedings and discusses the powers of courts of limited juris-^ 
diction. It is a direct autiiority in favor of the petitioner 
herein on the point that the court acquired no jurisdiction 
of bis person. The learned judge says : ^^t is well settled 
that when certain facts are to be proved to a court having 
only such a jurisdiction, as a ground for issuing process, if 
there be a total defect of evidence as to any essential fact, 
the process will be declared void, in whatever form the ques* 
tion may arise.'' 

It is unnecessary to discuss the other cases cited in detail, 
as they may have no bearing upon the failure to obtain juris* 
diction of the person of the petitioner. 
. The much-discussed and overruled case of Boderigas v^ 
East Biver Savings Institution (63 N. Y. 460) is cited,, 
wherein it was determined in a Surrogate's Court that the 
intestate was dead^ when, in fact, the contrary was true. 
The same case was before this court in another phase (76 N. 
Y. 316), where it was held that the basis of the former deci- 
sion was that the statute authorized the surrogate to decide 
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upon eTidenoe, and that it now appeared that tiheie was 
nothing amounting to proof. 

In Scott V. McNeal (154 U. S. 34), thia case was expressly 
^yerruled as violating the fourteenth amendment of the Con- 
stitution of the United States, which ordains, among other 
things, "nor shall any State deprive any person of life, 
liberty or property witiiout due process of law, nor deny to 
any person within its jurisdiction the equal protection of the 
laws.'* 

The court said : '^n Roderigas v. East River Savings Insti- 
tution (63 N. Y. 460), in 1875, a bare majority of the 
Court of Appeals of the State of New York decided that the 
payment of a deposit in a savings institution, to an adminis- 
trator under letters of admimstration, issued in the lifetime 
of the depositor, was a good defense to an action by an 
administrator appointed after his death, upon the ground 
that the statutes of the State of New York made it the 
duty of the surrogate, when applied to for administration on 
the estate of any person, to try and determine the question 
whether he was living or dead, and, therefore, his determina« 
tion of that question was conclusive. * * * And in a 
subsequent action between the same parties, in 1879, the 
same court unanimously reached a different conclusion, be- 
<*au8e evidence was produced that the surrogate never, in fact, 
considered the question of death, nor had any evidence thereof 
— ^thus making the validity of the letters of administration 
to depend, not upon the question whether the man was dead, 
but upon the question whether the surrogate thought so 
(Roderigas v. East River Savings Institution, 76 N. Y. 
316). * * * No judgment of a court is due process of 
law if rendered without jurisdiction in the court, or without 
notice to the party. The words *due process of law,' when 
applied to judicial proceedings, as was said by Mr. Justice 
Field, speaking for this court (Pennoyer v. Neff, 95 U. S. 
714, 733), %ean a course of legal proceedings according to 
those rules and principles which have been established in 
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our syBtem of juriBpradence for the protection and enforce- 
ment of private rights. To give such proceedings any valid- 
ity there must be a tribunal competent by its constitution — 
that is^ by the law of its creation — ^to pass upon the subject- 
matter of the suit; and if that involves merely a determine 
ation of the personal liability of the defendant^ he must be 
brought within its jurisdiction by service of process within 
the State or his voluntary appearance.*^' (See, also, Lavin 
V. Emigrants' Industrial Savings Bank, 18 Blatch., 1, !B4, 
U. S. Circuit Court, Southern District of New York). 

In the case at bar it was essential not only that the court 
should have jurisdiction of the subject-matter, but of the 
person of petitioner. 

The Code of Civil Procedure (sec. 2473) provides, in 
terms, that there is a presumption of jurisdiction where the 
necessary parties were duly cited or appeared, when a decree 
or other determination is drawn in question collaterally. 

The argument of the respondent, in brief, is that it was 
sufficient if the court had jurisdiction of the subject-matter, 
to sustain the position that the petitioner must resort to the 
accounting proceeding if he desired to enforce his rights in 
the Surrogate's Court. 

The r/sspondent further argues that not only is the present 
proceeding unauthorized on behalf of the petitioner, but 
that he has an absolute right to intervene in the accounting 
proceedings, open the same on motion and litigate his rights 
therein. 

We have already pointed out that the motion to open the 
proceedings is an appeal to the discretion of the court, and 
that the petitioner herein could not be remitted to an uncer- 
tain remedy, in a proceeding which resulted in a decree that 
does not bind him. 

It is further argued that, assuming it to be an appeal to 
the discretion of the court, nevertheless, the Surrogate's 
Court did exercise its discretion, and decided that the peti- 
tioner might intervene in the accounting proceeding. 



Digitized by 



Google 



262 CIVIL PROCBDUBB EEPOBTS. 

In the Matter of The Ertate of Mary KiUea, DMMsed, etc. 

The record before na diflcloeeB no each dedfiion, as the 
learned surrogate simply intimated in his oral opinion that 
it was incumbent upon the petitioner to come in under the 
accounting proceedings by petition or otherwise and ask thai 
it be opened; there is no intimation as to what disposition the 
court would make of that motion. 

We^ however^ regard this as- whoUy immaterial, as tibe 
decree in the accounting proceedings, for reasons already 
stated, is absolutely Yoid as to this petitioner. 

It is contended that the petitioner, instead of instituting 
the present proceedings, might haye filed a bill in equiiy, 
bringing in all the parties and securing such a judgment as 
justice dictates. 

It is of no importance whether the new issue as to the 
petitioner being a brother of the intestate is tried in this 
proceeding or in the former accounting proceedings, or in 
a suit in equi^, as the result must be the same in case he 
succeeds in establishing his claim, so far as the adminis* 
trator is concerned. 

It is argued that the Surrogate's Court would have no 
authority to render a decree compelling the distributees of 
the fund to make restitution of the same to the petitioner; 
nor could it vacate its former decree in the premises, having 
no equity powers. 

We hold that the petitioner was at liberty to invoke one 
of two remedies: he could require the administrator to 
account in this proceeding, or he might have summoned 
him and all the parties in interest into a court of equity for a 
like purpose. The prior accounting proceedings in no way 
concern the petitioner, as he will be entitied, if he succeeds 
in establishing his identity as a brother of the intestate, to 
her entire personal estate after debts and expenses of admin* 
istration are paid. 

We express no opinion as to the limitations, if any, whidi 
restrain the Surrogate's Court in rendering a decree in this 
proceeding if the petitioner is successful. The latter has 
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choeen his f onun and must content himself with such relief 
as can be afforded him therein. 

The administrator having entered and obeyed a decree 
el distribution that does not bind the petitioner cannot invoke 
it as a shield at this time. If he is subjected to loss by 
reason of this fact it is due wholly to his failure to avail 
himself of the protection which the law afforded him. 

The suggestion that no question of law is presented by this 
appeal is disposed of by the exception to the surrogate's con* 
elusions of law, to which reference has already been made. 

The order of the Appellate Division, and the decree of 
the Surrogate's Court of Monroe County therein affirmed, 
should be respectively reversed, with costs in all the courts 
to petitioner to abide the event, and the case remitted to 
said Surrogate's Court to proceed in accordance with the 
views herein expressed. 

CBbibn, J. (dissenting). — ^The order from which this 
appeal is taken dismissed an application by the petitioner to 
the surrcigate to compel an administrator to account after 
he had been discharged and after he had already distributed 
all the estate under and in obedience to an order or decree 
of the surrogate directing such distribution. The petitioner 
claims that the former decree directed distribution to the 
wrong parties, and that he is, in fact, the sole next of kin 
of the deceased who was entitled to the estate. It is im- 
portant to note at the outset that the order of the surrogate 
dismissing the application does not state whether it was dis- 
missed for want of power to entertain the proceeding or in 
the exercise of discretion. 

On the 24th of August, 1898, one Mary Eallan died 
intestate, in the City of Rochester, leaving personal 
property of the value of about $1,500. One Miles T. CEeilly, 
a creditor of the deceased, petitioned for letters of 
administration upon her estate, and they were granted 
to him by the surrogate of Monroe Counly. More 
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than a year thereafter the administrator petitioned for a se1>* 
tlement of his accounts^ and the surrogate issued a citation 
directed to the next of kin and heirs at law, creditors and 
persons interested in the estate of the deceased to attend a 
judicial setUement of the administrator's accounts on the 
30th day of December, 1899. The citation was duly served 
by publication, and on the return day thereof there appeared 
five persons who claimed to be cousins of the deceased and 
entitled to the distributive share of her estate. The admin- 
istrator denied their relationship, whereupon an issue o£ 
fact was formed and tried, in which the surrogate adjudged 
and decreed that they were in fact cousins of the deceased,, 
and the only heirs at law and next of kin living. He ordered 
the administrator to make distribution accordingly, which 
he did, and having filed his receipts with the surrogate a 
decree was entered discharging the administrator from his 
trust. It will be seen that this proceeding involved a deci- 
sion of the issue of fact as to what persons constituted the 
sole next of kin of the deceased. The five cousins alleged 
that they were the sole next of kin and the administrator 
denied it. In determining the issue the surrogate decided 
that the five cousins were, in truth, the sole next of kin, and 
before he could reach that conclusion he had to determine 
that the deceased died leaving no parent, child, brother or 
sister, since the cousins could not be the sole next of kin if 
she had left any nearer relative. The surrogate had juris- 
diction of the question to l)e decided. He had jurisdiction 
of the fund to be distributed. He had jurisdiction of the 
administrator and the five cousins; therefore, it would seem 
that his decree of distribution was made with perfect juris* 
diction of the subject-matter and of the parties, and so long 
as that decree stands it is obviously a bar to this proceeding* 
If, upon that hearing, the surrogate had found and ad- 
judged that the deceased left a brother surviving, and that 
the present petitioner was that brother, and that, as such, 
he was the sole next of kin, and entitled to have the estate 



Digiti 



zed by Google 



VOL. XXXIII. 255 



In the Matter of The Est&te of Mary Killan, Deceased, etc. 

distributed to him^ no one, I think, can doubt that it would 
be a perfect judgment in his favor, available to him and 
good as against all the world until opened, reversed or set 
aside, although he was not a party; and for the plain reason, 
that the court had power to make it, and if he had power to 
render a judgment in his favor, he had the same power to 
render it against him and in favor of the five cousins, and 
the judgment has the same binding effect in the one case 
as in the other until vacated or reversed in some direct pro-^ 
ceeding for that purpose. 

About a year after the discharge of the administrator the 
petitioner, who signs his name as Martin KUleen, a different 
name from that of the deceased, and a resident of Ireland, 
filed a petition with the surrogate alleging that he was a 
brother of the intestate. His petition set forth the issuing 
of letters to the administrator, claimed that no account had 
been made, and asked for a citation directing him to account. 
Thereupon a citation was issued directing the administrator 
to show cause why he should not render an account, and on 
the return day, January 23, 1901, the administrator filed 
an answer setting forth his accounting in the estate, the 
order of distribution, compliance with that order, the filing 
of receipts from the distributees, and a decree of judicial 
settlement and discharge; he also denied Killeen's relation- 
ship with the deceased. An issue of fact was thus joined 
between the petitioner and the administrator, and the 
former was bound to show that he was, as he claimed to be, 
the brother of the deceased. The petitioner subsequently 
made application to the surrogate for a commission to take 
testimony in Ireland to establish his relationship, and a 
hearing was then had on the whole question with respect 
to the petitioner's right to an accounting. The surrogate 
denied his application for a commission to take testimony 
and also his application for an independent accounting, on 
the ground, among others stated in his opinion, that the 
relief to which he was entitled, if any, was to open the 
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decree already entered, on notice given to the persons 
affected thereby, and the Appellate Division unanimously 
affirmed the order of the surrogate. The petitioner was not 
cited by name, and the surrogate found he was not a party 
to the prior proceedings in the Surrogate's Court, under 
which the estate was distributed and the administrator 
discharged, and his claim is that he has an absolute right 
to institute an independent proceeding against the adminis- 
trator for an accounting in the same manner as if no account- 
ing had ever been had, and the question involved in this 
case is whether the former decree of discharge does not 
protect the administrator against this proceeding and remit 
the petitioner to an application to open the decree or some 
other remedy. The contention in behalf of the petitioner 
is, thaj^ the former decree of distribution was absolutely 
void as to him, and of no more effect with reference to this 
proceeding than if it had never been made. This seems to 
me to be the radical and fundamental error that pervades 
the whole argument in support of this appeal. It is a 
general and universal rule that, where general jurisdiction 
is given to the Surrogate's Court over such a subject, and 
that jurisdiction depends in a particular case upon facts 
which must be brought before the court for its determination 
upon evidence, and where it is required to act upon such 
evidence, its decision upon the question of jurisdiction, 
as against all the world, is conclusive until reversed, 
revoked or vacated, so far as to protect its officers and all 
other innocent persons who acted upon the faith of it. It 
frequently happens that a surrogate makes an order or 
decree in which the wrong party is appointed, or adminis- 
tration is granted even in cases where the person alleged 
to be dead is still living, but as that court has jurisdiction 
to inquire with reference to all these facts, its orders and 
decrees have been held to be conclusive, even when infected 
with a radical error of fact, at least until revoked, vacated 
or set aside (Kelly v. West, 80 N. Y. 139; Roderigas v. East 
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Biver Sav. Inst., 63 N. Y. 467; Bolton v. Schriever, 135 
N, Y. 66; Staples v. FairchUd, 3 N. Y. 41; Potter v. Ogden, 
136 N. Y. 384; Porter v. Purdy, 29 N. Y. 106; Redf. Law 
& Pr. of Snr. Ct., 6th ed. 865). In this case it is very clear 
that the surrogate had jurisdiction to decide as to what 
persons, as matter of fact, constituted the sole next of kin 
of the deceased and he did decide that the five cousins were, 
and involved in that demston is the finding that the deceased 
died leaving no parent, child, brother or sister, since the 
cousins could not be the sole next of kin if she died leaying 
any nearer relative. What the petitioner wants is an 
opportunity to retry that question. He claims that he has 
new evidence on the point which, if received, would show 
that the former finding of the surrogate in favor of the five 
cousins was an error of fact. He has a right to be heard 
and to give that evidence, but not in an independent pro- 
ceeding which utterly ignores what had been decided before. 
The surrogate in deciding that the five cousins were the 
sole next of Idn acted judicially, and his jurisdiction thus 
adjudged cannot be impeached collaterally. It can be 
attacked only (Urectly in a proceeding for that purpose or 
by appeal. If it were otherwise and the petitioner were to 
succeed in his application for an independent accounting 
and establish his relationship as a brother of the deceased, 
the effect would be to have two decrees of distribution in 
one estate to entirely different parties made by the same 
court. In this case we would have one decree directing 
distribution to be made to the five cousins and another 
decree made after the administrator had been discharged 
directing distribution to the petitioner. Moreover, if this 
proceeding can be entertained the administrator, although 
he has accounted and distributed the fund under the order 
of the surrogate, must again account and pay over again to 
the new claimant. But that is not all. If, edter responding 
to that demand, another party should appear claiming that 
he was the husband of the deceased and as such entitled to 
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the personal estate in preference to all other relatives and 
the claim should be entertidned and established in ah inde- 
pendent proceeding, the administrator would have to 
respond for a third time for the estate that came to his 
hands. Thus the administrator would be compelled to 
litigate during his life with genuine or spurious claimants for 
an estate that he had once distributed under an order of the 
court that unquestionably had jurisdiction and whose 
decrees he was bound to obey. 

The well considered case of Ebcton v. Zule (14 N. J. Eq. 
501) is identical in its facts with this case. There, as in 
this case, a new claimant without notice claimed that dis- 
tribution of the estate was made to the wrong parties in 
disregard of his rights without notice of a hearing to him, 
and the court very properly said: "It may be true that 
neither the first nor the second set of claimants are the real 
next of kin 'of the intestate, and that the parties actually 
entitled are yet undiscovered. But this will not authorize 
the Orphans' Court, upon every new ray of light that may 
be received, to set aside their own decree lawfully made, 
and compel the administrator to pay the estate over again 
to every new claimant. It b the duty of the court before 
the decree of distribution is made to see that the case is 
clearly proved. If there be reasonable room for doubt as 
to the rights of the parties the decree should be denied. 
When once made and not appealed from, it operates as an 
effectual shield to the administrator and protects him 
against all other claimants. If a party entitled to a dis- 
tributive share is by the decree deprived of his rights 
without actual notice and without a hearing, his only 
remedy is against the distributees who have received the 
estate" (p. 614). 

I think this proceeding was not authorized by any law 
of this State and that the decisions of the courts below to 
that effect are clearly right. It is a case where the petitioner 
has mistaken his remedy. He has a right to open and 
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intervene in the proceeding that resulted in a decree of 
distribution and the discharge of the administrator. There 
are other remedies to which the claimant could resort. By 
the provisions of the Code, section 2482, authority is con- 
ferred upon the surrogate "to open, vacate, modify or set 
aside, or to enter as of a former decree or order of his court 
* * * for newly discovered evidence, clerical error or 
other sufficient cause.'' The petitioner could have invoked, 
and was bound to invoke, this power if he desired to be 
heard with respect to his claim. There is but one answer 
to this proposition, and that is that since it was in the 
discretion of the surrogate to grant or refuse such an ap- 
plication the claimant was not bound to resort to it. While 
some of the powers conferred upon the surrogate by this 
section undoubtedly are discretionary, the petitioner had 
the absolute right to intervene, and the surrogate had no 
discretion to refuse his application, since he claimed to own 
the estate and was deprived of his property by a decree 
to which he was not a party. It is quite conceivable that 
under our probate laws administration may be taken out 
upon the estate of a living person and his property dis- 
tributed imder a decree, but if that person, after the decree 
was entered, appeared before the Surrogate's Court with 
proof that he was the person alleged to be dead and whose 
property was distributed, demanding that the decree be 
opened or set aside, he would be entitled to a hearing and 
the relief as an absolute right. Any other view would lead 
to consequences most unjust and absurd. There are various 
analogous provisions of law on this subject which show that 
a party situated as this claimant is, or claims to be, has an 
absolute right to intervene. By section 445 of the Code,, 
where service is made by publication and there is no appear- 
ance, it is provided that a party must be admitted to defend 
if he applies within seven years after the filing of the judg- 
ment roll where there has been no personal service upon 
him of a written notice of the entry of the judgment. The 
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light secured by that section is not subject to discretion 
{People V. Albany & V. R.R., 77 N. Y. 232; Earle v. Hart, 
20 Hun, 75). But even if it be true that the right to open 
the former decree and to be heard was subject to the dis- 
cretion of the surrogate, that question has no application to 
this appeal, since the discretion was exercised in favor of the 
claimant and he was permitted to come in and try the ques- 
tion as a party to the first accounting; therefore, so far as 
this claimant is concerned, it is of no consequence whether the 
right which was conceded to him at the hearing was absolute 
or discretionary. 

The surrogate, on the accounting, had an issue of fact to 
try, and that was whether the five cousins of the deceased 
to whom the estate was distributed were, in fact, the sole 
next of kin of the deceased. He foimd that they were, and, 
therefore, he necessarily found that the claimant is not her 
brother. Now, the fact may have been determined errone- 
ously and against the truth, but it cannot be denied that 
the surrogate had complete jurisdiction of the question, 
and if there was any error at all in his decision it was an 
error of fact and the claimant had and still has an absolute 
right to appeal from that decision of the surrogate and from 
the decree of distribution either for an error of law or fact 
or both, and on the hearing of that appeal he has an absolute 
right to give proof to show that he is the sole next of kin 
and that the five cousins are not (Code Civ. Pro., sees. 
2568, 2569, 2576, 2586). With these remedies open to the 
petitioner it is very difficult for me to see that the surrogate 
committed an error of law reviewable in this court for 
refusing to entertain this proceeding. The Supreme Court 
has concurrent jurisdiction of matters of accounting by 
administrators and the petitioner had a right to bring an 
action for that purpose. If that court had ordered dis- 
tribution and discharged the administrator, as the surrogate 
did, no one, I think, would claim that the decree was void, 
or that the claimant, though not served, had any other 
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remedy than to apply to open the decree and come in to 
defend and prove his claim. Nor could it be asserted that 
in such a case the right to defend might be refused in the 
exercise of discretion. There cannot be, in this respect, 
one law for the Supreme Court and another and different 
law for the Surrogate's Court. If the claimant could only 
apply to come in in case the accounting was had in the 
Supreme Court, he has no other remedy under the same 
circumstances where the accounting was in the Surrogate's 
Court, and certainly not the remedy sought in this pro- 
ceeding. 

The surrogate found that he issued and served a citation 
by publication on the creditors, heirs at law and next of kin 
of the deceased. At the request of the claimant he found 
that he was not cited or a party to the accounting. All 
that can be meant by this finding is a conclusion on the 
part of the surrogate that, since his name was not mentioned 
in the citation and since it was not addressed to him, he^ 
therefore, was not a party and was not cited. The whole 
fabric of error in this case is built upon this slender super- 
structure. I will not now stop to inquire whether the 
surrogate was bound to pass upon requests presented to 
him. I had supposed that the Code had done away with 
that practice. It certainly has in some cases (sec. 1022). 
But I do not regard the finding, if it can be called one, of the 
slightest consequence. It is universally held and under- 
stood that orders and decrees in probate courts are not 
made between party and party, but are in the nature of 
judgments in rem that are good against all the world, even 
against persons who are not cited. All that is necessary is 
that the court obtain jurisdiction, and it is conceded that 
the decree of distribution in this case was binding on the 
administrator, and, therefore, made with jurisdiction. 
Such judgments are not in personam, but generally adjudge 
the status of a person or a thing. In this case the decree 
adjudged that the claimant was not the brother of the 
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deceased, and, hence, it determined his status or relationship 
to the deceased. It likewise determined the disposition to 
be made of the fund which was the thing or res over which 
the court had jurisdiction. When the surrogate got juris- 
diction of the question as to what persons constituted the 
next of kin, the fact that the present claimant was not a 
party is wholly immaterial. The judgment is good as 
against all the world until it is opened, vacated or reversed 
<Exton V. Zule, 14 N. J. Eq. 501; Clemens v. Clemens, 37 
N. Y. 73; Herman on Estoppel and Res Adjudicata, sees. 
45-48, 290-297, 326-330; Black on Judgments, sec. 635; 
Freeman on Judgments, sec. 319b; 2 SmM Lead. CaseS; 
812, 813). Any one who will read the case first above cited 
ynll find it difficult to distinguish it from this. It covers 
the whole ground involved here and even more. 

It may be profitable to stop and inquire for a moment as 
to the power of the surrogate in case it b held that this 
proceeding is authorized by any law. Of course, the pro- 
ceeding is utterly futile unless the surrogate has power in 
an independent and collateral application, such as this is, 
to disregard or set aside his former decree which the ad- 
ministrator obeyed and was then discharged from liis trust, 
and to make a new decree that the administrator pay to this 
claimant the money which he paid to others under a decree 
where there was perfect jurisdiction- Can he, in this 
proceeding, set aside his former decree and order the ad- 
ministrator, who has been discharged, to account and pay 
again simply because that decree is claimed to be affected 
by an error of fact, for that b all that can be alleged against 
it? That would plainly mean that he may review his own 
judgments and correct his own errors of law and fact, not 
upon any appeal to him for that purpose, but in another and 
collateral proceeding. The general powers of a court of 
equity do not belong to a Surro^te's Court, and that court 
has no power in this or any other independent proceeding 
to set aside or disregard its own decree of distribution, and 
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the order discharging the administrator, even though either 
or both orders were affected by fraud (Matter of Randall, 
152 N. Y. 508; Sanders v. Soutter, 126 N. Y. 193). It 
would be a novel proceeding for a surrogate, on the petitioner's 
application, to enter upon the trial of a question of fact 
whether he or the five cousins, who have received the money, 
are the sole next of kin of the deceased. That very ques- 
tion he tried and decided once before, and his judgment 
remains in full force, and is a complete protection to the 
administrator, as this court in principle has just decided 
(Piatt V. N. Y. & S. B. R'y, 170 N. Y. 451). If the claim- 
ant has any case at all it is clear that he has mistaken his 
remedy, and has adopted a method of procedure that cannot 
be tolerated in the administration of estates, and this 
would be so even though his right to intervene is discretion- 
ary, as his counsel claims, since the discretion, if it exists 
under the law, was exercised in his favor by the surrogate, 
and he was permitted to come into the original proceeding. 
We have seen that at least three distinct remedies were open 
to the claimant, if he is in fact entitled to the estate of the 
deceased as her sole next of kin. Those remedies were: 
First, a motion to open the former decree. Secondly, an 
appeal from that decree; and, thirdly, to invoke the juris- 
diction of a court of equity in regard to the whole con- 
troversy by an action in which the five distributees could be 
made parties and could be decreed to restore the fund dis- 
tributed to them if the claim of the petitioner should be 
established. But it seems that, for some reason, no remedy 
will answer the purpose of the claimant unless he is per- 
mitted to entertain his independent proceeding which 
ignores all that has been done as absolutely void, although 
the administrator has been discharged from his trust after 
having distributed the estate that came to his hands in 
accordance with the decree of a court of competent juris- 
diction. No one questions the proposition that the ad- 
ministrator was bound to obey that decree, and it is a 
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universal rule that a trustee who acts in obedience to a 
decree or judgment of a court of competent jurisdiction 
is protected from any future personal attacks by -that 
decree. In this case the decree of distribution is a 
shield and protection to the administrator and to the 
five distributees until it is vacated or set aside, and 
if that is so this petitioner has no right to attack the ad- 
ministrator in this independent and collateral proceeding. 
The administrator being bound to obey the decree, it would 
be quite absurd to hold that it is no protection to him, 
although upon its face it is regular, but that he must rej^ond 
to new claimants from time to time as they m^y appear. 

Assuming all the facts stated in the claimant's petition 
to be true, he can accomplish nothing in this proceeding. 
He must first get rid of the order discharging the adminis- 
trator and the decree directing distribution. It is not 
enough to say that he was not a party to this proceeding 
so long as the court had jurisdiction over the fund, the 
administrator and the distributees. The court could have 
made a complete and binding decree in the claimant's 
absence, since the very question before it was with respect 
to the persons constituting the next of kin of the deceased. 
These orders did not conclude the petitioner in the sense 
that he may not be heard in the proper court, in the proper 
proceeding, but they protect the administrator and the 
distributees until reversed or vacated. It is very obvious 
that the petitioner must invoke tjie broad powers of a court 
possessing general equity jurisdiction in order that he may 
compel the cousins, who are the distributees of the 
fund, to restore it to him through the coercive powers 
of that court. Any proceeding to which they are not 
parties cannot result in any relief to the claimant. There 
are two things which the petitioner must accomplish before 
he can recover the fund representing the estate of the 
deceased: (1) He must have the decree of distribution set 
aside or vacated and he must have the decree discharging 
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the administrator set aside or vacated. (2) He must 
procure a decree requiring the five cousins to make restitu- 
tion of a fund paid to them under an error of fact involved 
in the finding of the surrogate that they, instead of the 
claimant, were the sole next of kin. A Surrogate's Court 
has no power to do any of these things, since they belong 
to, and are part of, the fimctions of a court with general 
equity jurisdiction. 

I cannot concur in the judgment about to be rendered 
in this case for reasons that are very obvious. I cannot 
believe that the decree of distribution made by the surrogate 
and obeyed by the administrator is, as it is claimed to be, 
void as against this claimant or any one else. I cannot 
believe that it is legally possible to have two or more con- 
flicting decrees of distribution all in force at the same time, 
one distributing the estate to the five cousins and the other 
to this claimant. I cannot believe that an administrator 
who has distributed an estate that has come to his hands 
in exact accordance with the decree of a competent court 
and has been discharged from his trust can be attacked 
years afterward by a new claimant, at least so long as the 
former decree and discharge are in full force. In other 
words, I cannot believe that a trustee and the sureties upon 
his bond can be held personally liable for the estate that 
came to his hands and which he has dbtributed and dis- 
posed of under the orders of the court, so long as that 
decree is in full force. To state the proposition in another 
way : I do not believe that a trustee or his sureties can be 
held personally liable for obeying the judgment of the 
court which he was bound to obey. Cases like this are 
liable to arise frequently, and such cases must, in the 
nature of things, have been presented to the courts before, 
but I doubt if it was ever held by any court in the civilized 
world that after an administrator had distributed the estate 
in his hands exactly as the court directed him, that he 
afterwards could be held personally liable upon the appli- 
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-cation of a new claimant. If the laws of the State authorize 
or sanction any such procedure the situation would go far 
to justify some of the grotesque caricatures that novelists 
and writers of fiction have drawn to describe, or rather 
distoiti those endless and expensive controversies in the 
courts concerning the distribution of the estates of deceased 
persons. 

It is proper to observe before closing the discussion that 
this drastic law is to be made in a case over which this 
icourt has no jurisdiction. I have already called attention 
to the circumstance that there was no question before the 
surrogate in this application except an issue of fact formed 
by the allegation in the claimant's petition and the denial 
of this allegation by the administrator. The issue thus 
presented called for an inquiry as to whether this claimant 
was in fact the brother of the deceased. The decision of 
the Appellate Division is unanimous and nothing can be 
reviewed on this appeal except a pure question of law 
xaised by a proper exception. There was no trial for the 
plain reason that the claimant was not prepared for trial 
and so the surrogate dismissed the proceeding. The only 
-exception in the case is one filed after the decree was 
entered on the dismissal of the petition. If the surrogate 
could have dismissed the proceeding in the exercise of 
discretion then it is quite clear that the order is not re- 
viewable in this court, since upon its face there is no state- 
ment that it was made for want of power. The claimant 
asked the court for a commission to examine witnesses in 
Ireland to prove the allegations in his petition and the 
surrogate refused his application in that respect, A ruling 
^r order of a surrogate granting or refusing an application 
for a commission to examine witnesses in a foreign country 
is not reviewable in this court. The right to produce the 
testimony of witnesses in such a proceeding, otherwise than 
in open court, subject to cross-examination, is not an 
absolute one, but is subject to the sound discretion of the 
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court (Merchants' National Bank v. Sheehan, 101 N. Y. 
176). This court cannot say that the surrogate decided 
anything amounting to legal error. No one has been able 
to point out any question of law which the surrogate decided 
erroneously. If the learned counsel for the claimant 
desired to bring the case to this court he should have made 
a formal offer before the surrogate to provethe facts stated 
in the petition and should have excepted to the ruling 
in case the surrogate refused to hear such proof. I 
am far from suggesting that such an exception would be 
good, since for reasons already stated the whole proceeding 
was misconceived, but nothing less than that could give 
him any standing in this court. When a case is regularly 
called in the court in which it is pending and the plaintiff 
is not prepared to proceed to try the issue of fact involved, 
and neither gives proof or makes offer of proof otherwise 
than by an application for a commission to a foreign country 
of the allegations of fact upon which he relies, the dismissal 
of his complaint or petition is not a legal error which this 
court can review. That is the only assignment of error 
which this appeal presents. It matters not what reasons 
the surrogate gave for his action. This court is not concerned 
with the reasons of the trial courts, but with their judgments 
and orders. It matters not that the surrogate stated in 
his opinion that this proceeding was unauthorized. The 
fact still remains that he was not bound to wait until the 
claimant had gathered his testimony by commission in a 
foreign country. Moreover, one of the reasons given by 
the surrogate for dismissing the proceeding was that the 
claimant had not cited the five cousins who had received 
the estate under the former decree, so we have before us 
an order made by a surrogate which he had the power to 
make in the exercise of discretion, and there is no statement 
in the order that it was made for want of power to entertain 
the proceeding. It has been held a great many times in 
this court that such orders are not reviewable. As the 
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surrogate was not bound to wait for the claimant to gather 
his proofs by commission in a foreign country, and as the 
claimant had not brought before the court the parties wha 
had received the estate under the decree of the court, the 
surrogate had the right to dismiss the proceeding as he did, 
and since the body of the order contains no statement that 
he did not dismiss in the exercise of discretion, but for want^ 
of power, this court has no jurisdiction, as no question of 
law is presented (Tilton v. Beecher, 59 N. Y- 176; Snebley 
V. Conner, 78 N. Y. 218; Salmon v. Gedney, 76 N. Y. 481 ; 
Tohnan v. Syr., B, & N. Y. R.R., 92 N. Y. 353). 

For these reasons I am in favor of afBrming the order or 
dismissing the appeal. 

Haight, J. (dissenting) — I concur with O'Brien, J., for 
affirmance. I think the Surrogate's Court acquired juris- 
diction of the proceedings for the judicial settlement of the 
accounts of the administrator and that the decree made 
therein is binding upon the administrator and all the 
persons cited, served and appearing upon the hearing; and 
that, under the provisions of the Code, but one final decree 
of distribution of the funds in the hands of the adminis- 
trator is contemplated or provided for. I am further of 
the opinion that the surrogate adopted the correct practice 
in holding that the petitioner, not having been made a 
party to the proceeding and not having appeared therein, 
has the right, upon his application, to have the decree 
opened and then heard upon his claim to be the next of kin 
and entitled to share in the distribution of the estate. 

Parker, Ch.J., Vann and Cullen, JJ., concur with 
Bartlett, J.; O'Brien and Haight, JJ., read dissenting, 
opinions; Werner, J., concurs with O'Brien, J, 

Order reversed, &c. 
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RAYMOND CONNOR, BY HIS GUARDIAN, ETC., RE- 
SPONDENT, V. METROPOLITAN STREET RAILWAY 
COMPANY, APPELLANT. 

SlTPBSMS COUBT — APPELLATE DIVISION — FiRST DePABT- 

MENT — ^December 1902. 
§ 995. 

fduettum of Negligenoe Erroneoutly WiiKhM from Jurg^Neoeuity 
for BpecM ExoeptionM to Charge to Jury, 

The question whether the motonnan of a street car was or was not 
negligent, if certain facts were found to have existed, errone* 
onslf passed upon by the court as matter of law; such ques- 
tion upon all the facts appearing should have been submitted to 
the jury. 

*A party excepting to a charge to a jury must by some exoeption 
point to the specific proposition which the court has charged or 
refused to charge, or to a specific ruling on a refusal to charge 
to which counsel supposed himself entitled. Where several 
requests are made, some of which are charged and some re- 
fused, the attention of the court must be called to the ruling 
refusing a specific request by an exception taken to that ruling; 
an exception generally to the refusal of the court to charge 
as requested is not sufficiently speoifle. 
(Bedded December^ 1902). 

Appeal from a judgment entered on verdict and from an 
order densring a motion for a new trial. 

Charles F. Brown, for appellant. 
/. Newton WiUiama, for respondent. 

McLaughlin, J. — ^This action was brought to recover 
damages for personal injuries alleged to have been caused 
by defendant's negligence. 
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The plaintiff, on the 4th of August, 1899, then about 14 
years of age, was injured by a collision between one of de- 
fendant's cars and a truck on which he was riding. The 
testimony on the part of the plaintiff, so far as it relates to 
the collision, tended to show that the plaintiff sat on the 
rear of the truck, which was going in a northerly direction 
on defendant's tracks, and while in this position, one of the 
defendant's cars came up behind and collided with it; and 
before he had any chance to escape and without any fault 
on his part, he sustained the injuries complained of. The 
testimony on the part of the defendant tended to show that 
as the car came up behind the truck the motorman of the 
car signaled for the driver of the truck to leave the tracks, 
and in obedience thereto he did commence to leave the tracks ; 
that while in the act of doing so the horse attached to the 
truck, or else the truck itself, came into collision with one of 
defendant's southbound cars, and by reason thereof the 
truck was forced back against and came in collision with the 
northbound car, and thus the plaintiff was injured. It 
matters little which contention be taken as the true one; it 
is quite clear a question of fact was presented as to defend- 
ant's negligence, as well as the contributory negligence of 
the plaintiff, and we should have no hesitancy in affirming 
the judgment were it not for an error in the charge. The 
trial court, at plaintiff's request, charged the jury: "If the 
northbound motorman, by the exercise of reasonable care, 
could or should have seen that there was danger of a collision 
between the southbound car and the van, and yet kept his 
car up to within a few feet of the van, so that the van was 
driven back into his car, then he was negligent." The de- 
fendant excepted to the instruction thus given, and we 
think the exception well taken. 

If the jury found that the facts stated in the request were 
established by the evidence, then it was for them to say 
whether or not such facts constituted negligence on the part 
of the motorman — ^taking into consideration all of the facts 
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and circumstances surrounding the collision. It was error 
for the court to charge, as matter of law, that if they found 
such facts, that then the motorman was negligent (Kellegher 
V. Forty-second St. R'y, 171 N. Y. 309). It would seem as 
though the motorman would have a right to assume, when 
the driver of the truck started to leave the tracks, that he 
would do so in such a way as not to collide with one of the 
defendant's cars going in an opposite direction. This would 
certainly be the natural inference and one which a reasonably 
prudent man would have the right to make; and the fact- 
that he acted upon his assumption, by bringing this carclose 
to the truck, so that he might proceed with it as soon as the. 
truck had left the tracks, did not make him negligent per se. 
At most, it was for the jury to say whether or not his act- 
was a negligent one. That the defendant was prejudiced 
by this instruction was sufficiently evidenced by tiie verdict 
rendered. 

For the error thus committed, the judgment and order 
must be reversed and a new trial ordered, with costs to the 
appellant to abide the event. 

Van Brunt, P.J., and Hatch, J., concur. 

Ingraham, J. — I concur with Mr. Justice McLaughlin,, 
and only wish to call attention to the exception necessary 
to justify a review of the charge to the jury. In this case, 
after the charge was finished, the court said that he had been 
requested by the defendant to charge certain propositions 
which he charged, and " on behalf of the plaintiff I will charge 
the requests one, two, three, four, five, six, seven, eight, nine, 
ten, eleven, twelve, thirteen and fourteen. Fifteenth, six- 
teenth and seventeenth I decline to charge, to which you are 
entitled to an exception." The requests that the court 
charged are then stated in the record, which included the 
tenth request. Counsel for the defendant then, after except- 
ing to specific portions of the charge, said: "I except to your 
Honor's charging the following requests to charge made by 
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the plaintiff— fint, aecond, third, fourth, fifth, sixth, serentii, 
dghth, ninth, tenth, deventh, twelfth and thirteenth and 
fourteenth.'' Here the court specifically charged the teath 
request made by the plaintiff, and the defendant specifically 
excepted to the charge of that request. 

By section 996 of the Code of Civil Procedure it is provided 
that an exception must be taken at the time when the ruling 
is made, unless it is taken to the charge given to the jury; in 
which case it must be taken before the jury have rendered 
their verdict. This exception comes within the last clause 
of this section, as it was an exception taken to the charge 
of the court to the jury, and upon the record it appears to 
have been taken before the jury had rendered their verdict. 
It was taken to a specific charge made at the request of the 
plaintiff, and the exception specified the particular request 
that the court had charged to which the defendant excepted. 
It is undoubtedly the rule that to entitle a defeated party to 
review a proposition contained in a charge to the jury, there 
must be a specific exception to the charge so that the atten- 
tion of the court is directed to the express proposition to 
which counsel desires to except; or where there is a 
refusal to charge a request, there must be a specific exception 
to the ruling of the court refusing to chai^ge the specific 
request. A general exception to the charge without speci- 
fying the particular proposition to which it is desdred to 
except manifestly raises no question upon a review of the 
judgment, nor where several requests to charge have been 
presented, to some of which the court has acceded and to 
others refused, does a general exception to the refusal to 
charge as requested present a question for review. Sudi 
an exception is too general. In Smedis v. Brooklyn & 
Bockaway Beach BB. (88 N. Y. 14), at the close of the 
evidence counsel for the defendant presented to the court 
fifteen separate requests to charge. The court charged 
substantially as requested, and then at the close of the chai^ 
declined to charge except as already charged; to which re* 
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fusal as to each of such requests the defendant's counsel 
then and there excepted. The court said: ''We think, for 
the reason stated, that the court properly disposed of the 
questions raised by these requests to charge. But if the 
court erred in refusing to charge one or more of the proposi- 
tions as requested, there is no sufficient exception to such 
refusal. It is well settled that where several requests to 
charge are submitted to the court, some of which are charged 
as requested, some charged in a modified form, and others 
not charged, an exception taken in the form in which it 
appears in this case cannot be sustained. The exception 
must be more specific and point out the particular request 
to which it is intended to apply." 

In NewaU v. Bartlett (114 N. Y. 399), it appeared that 
at the close of the evidence the defendant's counsel presented 
to the court eight requests to charge the jury. Without 
making any ruling upon these requests the court proceeded 
to deliver his charge. At its close the defendant's counsel 
requested the court to charge upon two additional requests, 
which the court charged. The counsel then excepted to 
one instruction embodied in the charge as delivered. The 
case then shows that the court refused to charge the defend- 
ant's requests except as already charged, and the defendant's 
counsel took an exception to the refusal to charge as to each 
and every one of said requests. The court say: "It does 
not appear which of the requests had been charged, and 
consequently we are not advised as to which of the requests 
the exceptions apply. To raise any question upon the ruling 
of the trial court for review in this court, the exception must 
be specific and point out the particular request to which it 
is intended to apply." 

In Read v. Nichols (118 N. Y. 224), it appeared that at 
the close of the evidence the counsel for the plaintiff pre- 
sented to the cotirt thirteen separate requests to charge. 
Some were charged as requested, some were charged in a 
modified form, and others refused. At the close of the 
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charge counsel stated that he excepted to the refusal to 
charge as requested by plaintiff's counsel in so far as the 
court did refuse, and 1k> each of the refusals to charge as 
requested. It was held that this exception was not suffi- 
ciently definite and specific to present a question for review. 
In Huerzeller v. C. T. RR. (139 N. Y. 490), it appeared that 
at the close of the evidence the trial court charged the jury, 
and there were many requests by both sides to charge, some 
of which were granted and some refused. After the charge 
was finished and the jury had retired, counsel for the de- 
fendant excepted to the granting of the requests on the 
other side, and a refusal to charge those of the defendant's 
coimsel. There was no other exception to the charge or re- 
fusal to charge, and it was said: "It is conceded by the 
learned counsel for the defendant that this general exception 
was wholly insufficient to present any question for review 
in this court; and so we have uniformly held" (citing the 
cases to which attention has been called. To the same effect 
is Piper v, N. Y. C. & H. R. RR. (89 Hun, 75). This last 
case was reversed by the Court of Appeals (156 N. Y. 22), 
but that reversal was upon the ground that the plaintiff 
was guilty of contributory negligence, and for that reason 
it was held that the complaint should have been dismissed. 
The rule to be adduced from these cases requires that a 
party excepting to a charge to a jury must by some exception 
point to the specific proposition which the court has charged 
or refused to charge, or to a specific ruling on a refusal to 
charge to which counsel supposed himself entitled. Where 
several requests are made, some of which are charged and 
some refused, the attention of the court must be called to 
the ruling refusing a specific request by an exception taken 
to that ruling; an exception generally to the refusal of the 
court to charge as requested is not sufficiently specific. In 
McKinley v. Met. St. R'y, decided herewith, after the re- 
quests to charge had been presented on both sides, they 
were ruled upon separately, and when coimsel for the de- 
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fendant asked the court, "And now with respect to excep- 
tions to those portions of your Honor's charge,", th ecourt, 
interrupting, said: ''You may take them after the jury have 
retired; either side may do that." After the jury retired, 
counsel for the defendant said, ''Your Honor will allow me 
an exception in due form to each request which is refused 
and to each request which is modified," to which the court 
answered, "Yes"; and we hold that this request was so 
general, if simply taken and entered upon the record without 
the acquiescence of the court, it might be unavailing; but 
that the court having interrupted counsel when about to 
take specific exceptions, subsequently gave him an exception 
to the refusal of the court to charge his requests, that method 
being acceptable to the court and entered in the record as 
such, it was sufficient to raise the question as to the right 
of the defendant to have his specific requests charged which 
the court had refused to charge. We wish to call attention 
to this rule, that to entitle counsel to review a charge as 
actually made, there must be a specific exception to the 
portion of the charge which is claimed as error sufficiently 
definite to call the attention of the trial judge to the specific 
portion of the charge excepted to, and that where it is sought 
to review the refusal of the court to charge a request, there 
must be a specific exception to the refusal to charge the par- 
ticular request; that a general exception to the refusal to 
charge as requested by the party taking the exception does 
not present a question for review on appeal, unless the court 
directs such course to be pursued and authorizes the entry 
of the exception to be made in that form. 

Hatch, J., concurs. 

O'Brien, J. (dissenting) — I am unable to concur in the 
conclusion reached by the majority of the court in this case 
because, under the authorities, I think the exception upon 
which the case is reversed is not properly before us for con- 
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■ 
sideration, and, thereforey is not available. At the oon- 
clusion of the charge to the jury, eome seventeen requests 
were presented bj the plaintiff, and the trial judge stated 
those which he would charge and the numbers of those he 
declined to charge, these latter not appearing in the record. 
The defendant then made certain requests and, finally, just 
before the case went to the jury, the defendant's counsel 
said: ''I except to your Honor's charging the following re- 
quests to charge made by the plaintiff — First, second, * * * 
tenth, eleventh," etc. In this way only was any excep- 
tion taken to the tenth charge, which is the one in question. 
In Passey v. Craighead (89 Hun, 76) the court said: ''At the 
close of the charge the defendant presented to the court 
twenty-eight requests, some of which were charged and some 
refused. The defendant excepted to each of the charges 
made by the court at the request of the plaintiff and to each 
qualification of those requests and to each refusal to charge 
either of the propositions requested by the defendant to be 
charged. These exceptions are wholly insufficient to present 
any question for review." And in the opinion written by 
Mr. Justice McLaughlin in Benedict v. Deshel, herewith 
handed down, it was held that where a number of requests 
were made by the plaintiff and refused by the court and the 
plaintiff's counsel said: ''I except to each of your Honor's 
refusal to charge my several requests," the exception was 
not so taken as to present any question for review. The 
only difference between the form of the exception in that 
case and the case at bar is that here the numbers of the 
request were mentioned; but this did not point out any 
particular misstatement so as to afford the trial court the 
opportunity to correct any error, and it is the failure to so 
specify the objection made to the refusal that constitutes 
the vice in such exceptions. 

I think, therefore, that the judgment appealed from should 
be affirmed, with costs. 
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Kois ON Skotxon 905 or Code or Civil Pbooeduvl 
Dory cm Gouksel. 

It Ib the duty of oouneel to remain in attendanee upon the eonrt 
until such trial la terminated either in peraon or by some one com- 
petent to Mid authoriaed to act Ooraiah v. QnS, 7 Civ. Pro. 204- 
208. 
ExctpnoN, How Takeh . 

An exception must be taken to aadi propoaition aepaimtely. A 
general exception will not avail. Banlord v. Crocheron» 8 Civ. Pro. 
146-140; Willetta v. Sun Mutual Ins. Co., 46 N. T. 46, 40; »medi« 
V. Brooklyn A C. BB. Co.» 88 N. T. 13; Bubenfeld v. Babineo, 38 
App. Div. 874-377. 
VAC^gs or Such ExGEPnoif a ttpon Appbax. 

Questions of law raised by excepticns taken during the trial may 
be reviewed upon an appeal from the judgment under the provisiona 
of this (006) section and that of 006. Clement v. Beale, 63 App. 
Div. 416-417; Dearing v, Pearson, 8 Misc. Bep. 260; Lanier v. 
Hoadley, 42 App. Div. 6-8. 

An exception filed more than eight months after the time when 
it should have been taken will not avail. Murray «. City of New 
Yoric, 60 App. Div. 641-643. 

Nor can the trial court permit exceptions not in fact taken to 
rulings made in the trial to be inserted in the record after tho 
conclusion of the trial without the eonaent of both partiea. HiU 
V. Warner, 26 App. Div. 628. 
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H. WHITNEY TEW, RESPONDENT, v. HENRY WOLF- 
SOHN AND ANOTHER, APPELLANTS. 

Supreme Court — ^Appellate Division — ^First Depart- 
ment — December, 1902. 

§ 488, subds. 5 and 6. 

Judgment Overruling Demurrer to Complaint Affirmed — Aotion 

agadnst Agent and UnditdoMed Principak—Eleetion of 

WJUoh Defendant Plaintiff Intende to Hold Liable. 

In an action against an alleged agent and an alleged undiflclosed 
principal to recover damages for a breach of contract, HM 
that the complaint stated but a single cause of action. 

A demurrer for misjoinder of parties plaintiff is authorixed, but 
not of parties defendant (Code, sec. 488, subd. 5). 

Demurrer will lie for defect of parties plaintiff or defendant (Ck>de, 
sec. 488, subd. 6), but a "defect" of parties as used in this 
provision means an omission and not a misjoinder. 

Assuming that the plaintiff is entitled only to judgment against 
one of the defendants and that he must elect which party he 
intends to hold/ he cannot be required to make that election 
until the close of the case. 

The doctrine of election in cases of this character does not apply 
until there has been not only a recovery against either the 
principal or agent, but a satisfaction of tiie judgment as well. 
(Per Laughlin and O'Brien, JJ.). 
{Decided December, 1902.) 

Appeal by defendant Henry Wolfsohn from an interloo- 
iitoxy judgment of the Supreme Court entered in the Clerk's 
office of the County of New York on the 23d day of May, 
1902, overruling his demurrer to the amended complaint 
herein. 

Benno Loewy, for appellants. 
aibert Ray Hatoes, for respondent. 
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Laughlin, J. — ^The action is brought to recover damages 
for a breach of a contract alleged to have been made between 
the respondent and the appellant for an undisclosed prin- 
cipal, his wife, the other defendant, by which the respondent, 
a professional singer, constituted the appellant his sole 
manager for America and Canada for a term of three months 
and the appellant agreed to arrange a concert tour and to 
secure engagements for the respondent in advance, and to 
recover money advanced to the appellant by the respondent 
and also money received by the appellant for the respondent. 
The sole ground of the demurrer is that causes of action have 
been improperly united. That is the only question neces- 
sarily presented by the appeal; but the trial court would not 
be aided by our decision, if it were confined to that point, 
and for this reason we deem it proper to discuss the entire 
question relating to the appellant's liabiUty, which has been 
quite fully argued and considered. 

First. The appellant contends that two causes of action 
are stated in the complaint, one against him for making the 
contract in form as principal, which does not affect his wife 
and the other against her as the undisclosed principal, which 
does not affect him. We think that the complaint states 
but a single cause of action. Only one contract was made, 
but the plaintiff seeks to hold both defendants, the wife 
because the contract was made for her, and the husband 
because he led the plaintiff to believe he was making it for 
himself (McLean v. Sexton, 44 App. Div. 520). Clearly, on 
the facts alleged, either party is liable to the plaintiff on the 
contract set forth. The demurrer is not upon the ground 
that the complaint fails to state facts sufficient to constitute 
a cause of action against the appellant. Moreover, the com- 
plaint clearly states a cause of action against the appellant, 
he not having disclosed both the fact that he was acting as 
agent and the name of his principal (McClure v. Central 
Trust Company, 165 N. Y. 128; De Reimer v. Brown, 165 
N. Y. 410). 
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A donvicr f or nm joinder of putaet plAintiff IB aatl^ 
(Code Cmk Proeedure, sec. 488, subdL 5); but not of partieB 
defcDdant. Demurrer will abo lie for a def eet of paities 
plaintiff or defendant (CodeQvil Proeedme, see. 488, sobd 6). 
But a "defeet'! of parties aa uaed in this proviaion of the 
Code means an onuasion and not a misjoindtf . In other 
words, it means that some one should have been sued who 
has not been joined; and not that too many have been joined 
m defendants (Martin v. Buck, 11 Jdbm. 271; N. T. C. RR. 
V. Sehuyler, 17 N. Y. 502; Pahner v. Davis, 28 N. Y. 242; 
Mcintosh V. Ensign, 28 N. Y. 160; Potter v, EUiee, 48 N. Y. 
221; Bichtmyer v. Bichtmyer, 50 Barb. 65; Brownson v. 
Gifford, 8 How. Prac. 380; Nidbols v. Drew, 04 N. Y. 22). 

Even if the plaintiff must elect before judgment to deta^ 
mine which party he intends to hold, it cannot be said that 
Iqr bringing this action against both there has been an election 
to hold the principal and not the agent (Mattlage v, Poole, 
16 Hun, 556). Of course, the complaint does not show 
which party was served first or whether the other defendant 
was served at alL 

Second. Assuming that the plaintiff is only entitled to 
Judgment against one of the d^endants and that he must 
elect which party he intends to hold, he cannot be required 
to make that election until the close of the case. With the 
exception of the case of Booth v. Baron (20 App. Div. 66), 
the facts in which are not fully stated, and which has been 
expressly disapproved by McLean v. Sexton (supra), all of 
the decisions in this jurisdiction, so far as they have been 
brought to oyxr attention, are to the effect that there is no 
conclusive election until judgment is entered against one 
or the other of the parties liable (Mattlage v. Poole, 15 Hun, 
656, approved in Coe v. Raymond, 22 Hun, 461; Cobb v. 
Knapp, 71 N. Y. 348; Mason v. Cockroft, 3 Duer 366; Equi- 
table Foundry C5o. v. Hersee, 33 Hun, 178; Tuthill v. Wilson, 
90 N. Y. 423; Meeker v. Cleghom, 44 N. Y. 349; Lindsay v. 
Gager, 11 App. Div. 93). Such seems to be the rule in 
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England (Curtis v. TTilliamflon, L. R., 10 Q. B. 67). It 
would be manifestly unjust to require the plaintiff to elect 
in such case, at least before all the evidence is in. Neither 
defendant can be prejudiced by his not electing; and the 
plaintiff, if he elected to hold the agent, might be defeated 
upon the ground that both the agency and the name of the 
principal were disclosed, and, if he elected to hold the princi- 
pal, the jury might find that the contract was not made for 
the latter. 

Third. I see no sound basis for the application of the 
doctrine of election in cases of this character until there ha 
been not only a recovery against either the principal or 
agent, but a satisfaction of the judgment as well. I recog- 
nise that this doctrine is inconsistent with the dictum con- 
tained in many decisions, and it is perhaps inconsistent with 
the general doctrine stated by the courts, particularly in 
Tuthill V. Wilson (9upra); but it is not without precedents* 
The rule is thus stated broadly in McLean v. Sexton, which 
was an action to foreclose a mechanic's lien where it waa 
sought to hold both an agent and an undisclosed principal 
for the deficiency. I see nothing in thenatiureof that action 
to distinguish it from this, and find nothing in the opinion 
indicating any intention on the part of the court to limit the 
doctrine to the case of the foreclosure of such liens. Such 
is also the doctrine of the courts of Pennsylvania (Beymer v. 
Bonsall, 79 Pa. 298). The Pennsylvania case was cited 
with approval by our Court of Appeals in Cobb v. Knapp* 
(mpra). This doctrine is also sustained, I think, by the 
case of Rrst National Bank v. Wallis (84 Hun, 276, affM 
166 N. Y. 665). In that case judgment was recovered 
against a corporation upon a note apparently upon the 
groimd that it was the maker, the note having been signed 
by its president and treasurer with the abbreviations of the 
titles of their respective offices following their signatures; 
but the judgment was not paid. Subsequently an action 
on the note was brought against the president and the treas- 
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urer individually, it having been decided that on the face 
of the note they were the makers (First National Bank v. 
Steuser, 84 Hun, 35). The individuals, when sued, sought 
to escape liability on the ground that the bank by proceeding 
against the corporation to final judgment exercised a right 
of election between inconsistent remedies, but the court 
held that their liability could only be determined by payment 
of the debt; and, as has been stated, this decision was affirmed 
by the Court of Appeals. The doctrine of election, in its 
general application, is unsuitable and harsh, and it should 
not be applied to an action brought upon a contract made 
by an agent without disclosing his principal, until the debt 
has been satisfied by one or the other. 

It follows that the interlocutory judgment should be 
affirmed, with costs, but with leave to the appellant to answer 
upon pa3rment of the costs of the demurrer and of the appeaL 

O'Brien, J., concurs. 

Pattsrson, J., concurs in all but third branch of this 
opinion. 

Van Bbumt, P.J., and McLauohuNi J.| dissent. 
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HELEN POTTS HALL, RESPONDENT, v. THE- 
OPHILUS OILMAN AND EDWARD L. MORTON, AS 
ADM'RS, ETC., ET AL.; CAROLINE R. GARCZYN- 
SKI, APPELLANT. 

Supreme Court — Appellate Division — First Depart- 
ment — December, 1902. 

S 488, suBD. 6. 

Demurrer to Complamt Overruled — Affreemet^ hy Party, Bmoe De- 

eeaeed, that Another ShotM Have and Be Entitled 

to All Hie Property. 

Where it appeared that a party, who has since died intestate, entered 
into an agreement with the plaintiff, in consideration of her 
becoming his adopted daughter and sustaining that relation to 
him, entering and managing his household and rendering him 
the same service, obedience and affection as his daughter, that 
she should have and become entitled to all his property, both 
real and personal, as fully and to the same extent as if she 
were his sole lawful issue. Held that the agreement may be en- 
forced in equity. 

An agreement is not to be treated as void for uncertainty when it 
is pleaded that a decedent entered into it with the plaintiff and 
that the latter performed it on her part. It is a fair inferenoe 
that she agreed to fulfill her part of the agreement. 

Held that such an agreement is not void as against public policy, 
the allegations of the complaint shovring estrangement and bit- 
ter hostility of decedent towards his relatives. 

Where one cause of action is stated, based upon a single agreement, 
it cannot be said that causes of action have been improperly 
united because the enforcement of the contract will affect de- 
fendants in different ways; it is not essential that all the 
parties should be interested in the same way or affected alik* 
l^ the Judgment demanded. 
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Where a cauee of action is auifidently stated against a demnrrio^ 
defendant, it is not a valid ground of demurrer that other de> 
fendants haye been improperly united. A demurrer will not 
lie for misjoinder of parties defendant. 
{Decided December, 1902.) 

Appeal by defendant Caroline R. Garcsynski from an 
interlocutory judgment of the Supreme Court entered in the 
Clerk's office of the County of New York on the 9th day of 
September, 1902, overruling her demurrer to the amended 
complaint. 

Raphael J. Moses, for appellant. 
Oearge C. Lay, for respondent. 

LaughuN; J. — ^This is an action for the specific perform- 
ance of an agreement alleged to have been made with the 
plaintiff by George F. Gilman, since deceased, 'Hhat if she 
should continue to live with him and care for him as a daugh- 
ter until the time of his death, she should have and be 
entitied to all his property, both real and personal, as fully 
and to the same extent as if she were his sole lawful issue.". 
The plaintiff alleges that the decedent was an inhabitant of 
the City and County of New York; that he died at Bridge- 
port, Ck>nn., on the 3d day of March. 1901 ; that he entered 
into an agreement with her on or about the Ist day of 
November, 1900; that for several years prior to his death 
the decedent ''having conceived a strong personal regard 
for this plaintiff, and being desirous that she should become 
a member of his household, adopted this plaintiff as his 
daughter, and did make her a member of his household, 
and thereafter and until the time of his death plaintiff 
resided with him as his daughter, receiving from him the 
care, support and affection of a father, managing his house- 
hold and rendering to him the same obedience and affection 
as if she had been his natural daughter'!; that the agree- 
ment was made ''in consideration of said services and 



Digiti 



zed by Google 



VOL- XXXIII. 285 



H. P. Hall, Resp., v. Theo. Gilman, et aL; C. B. Garczynski, Aplt 

affection and as an inducement to her to render the same 
as long as he lived, and for other good and valuable con* 
sideration''; that the ''plaintiff did at all times since the 
making of said agreement up to the time of the decease or 
said George F. Oilman perform the said agreement on her 
part, according to the true intent thereof, abandoning for 
such purpose, upon the wish and desire of said Oilman, all 
other prospects in life, and devoting herself solely to his 
care, welfare and happiness as a daughter should"; that 
the considerations and services so rendered to the decedent 
by the plaintiff were of great value and benefit to him, were 
so appreciated and regarded by him, and were no less than 
would have been rendered by a daughter, "but the same 
are of such a character that they cannot be readily ad* 
measured and are not capable of exact ascertainment or 
valuation" ; that at the time of executing the agreement the 
decedent "was a widower and childless and so continued 
until his death, that he had no relatives who resided with 
him or who were dependent upon him in any manner or 
to whom he owed any legal or moral duty to care for them 
or provide for them out of his means or estate, or who were 
in any manner entitled to look to him for pecuniary aid, 
or who had any moral claim to be considered as the objects 
of his testamentary bounty" ; that his nearest relatives were 
a sister and two brothers, all of the half blood, nephews and 
nieces, grandnephews and grandnieceS; and more remote 
collateral relatives; that "none of siud relatives lived on 
terms of intimacy or cordiality with said George F. Oilman, 
but, on the contrary, all of them had for many years been 
estranged from him, and many of them were bitterly hostile 
to him"; that the decedent failed and neglected to make 
a will confirming his agreement with the plaintiff and died 
intestate, owning upward of one and a half million dollars. 

The appellant; according to the allegations of the com- 
plaint, is the daughter of a deceased sister of said George 
F. Oilman. The first ground of her demurrer is that the 
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amended complaint does not state facts sufficient to consti- 
tute a cause of action against her. Her first point in this 
regard is that the allegations of the complaint are insuf* 
ficient to establish any claim on the part of the plaintiff 
as an adopted daughter of the decedent. This is apparently 
conceded by the respondent and, therefore, need not be 
considered. 

The appellant further contends that the agreement b 
void for uncertainty and that the circumstances are not 
such as would justify a court of equity in enforcing specific 
performance. Upon demurrer where, as here, the demurrer 
is upon the ground that the complaint does not state facta 
sufficient to contitute a cause of action, it must be assumed 
that all of the facts alleged in the complaint, as well as those 
that may be inferred or implied therefrom by reasonable 
and fair intendment, are true (Coatsworth t^. Lehigh Valley 
RR., 156 N. Y. 451). Tested by this rule the complaint, 
we think, sufficiently states an agreement '^ reasonably 
certain as to its subject-matter, its stipulations, its purposes,, 
its parties, and the circumstances under which it was made". 
(Stokes V, Stokes, 148 N. Y. 716; 3 Pomeroy's Equity 
Jurisprudence, sec. 1405) to give a court of equity juris- 
diction to compel specific performance. She does not 
expressly allege that she accepted the agreement and re- 
mained with the decedent pursuant thereto; but she avers 
that the decedent "entered into" the agreement with her 
and that she fully performed it on her part. Therefore, it 
may fairly be inferred, under the rule stated, that she agreed 
with the decedent to do the things upon which his agree- 
ment to leave her the property was conditioned. Nor can 
it be said on the allegations of this complaint that the con* 
tract was void as against public policy. The testator wa» 
a widower and had no issue, and was on unfriendly terms 
with all his collateral relatives. It would, therefore, have 
been competent for him to have given all his property to 
the plaintiff during his lifetime or to have left it all to her 
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by will. It was equally competent for him to make a valid 
agreement with her for a sufficient consideration, of the 
nature of that alleged which is incapable of exact money 
value, that she should receive all of his property upon his 
death, and if a definite agreement, either parol or in writing, 
to that effect be clearly shown by satisfactory evidence, a 
court of equity may, in its discretion, decree a specific 
performance thereof where it does not appear that the 
enforcement of the agreement would be ''unfair, inequitable 
or unjust" (Winne v. Winne, 166 N. Y. 263; Healy v. 
Healy, 65 App. Div. 315, aff'd 166 N. Y. 624; Gates v. 
Gates, 34 App. Div. 608; Brantingham v. Huff, 43 App. 
Div. 414; Parcell v. Stryker, 44 N. Y. 480). Contracte of 
this character, especially resting in parol, are justly regarded 
with suspicion, and the evidence adduced to establish them 
should be carefully scrutinized to avoid the perpetration, 
of fraud upon the lawful heirs (Shakespeare t;. Markham, 
10 Hun, 324, aff'd 72 N. Y. 400; Gall v. Gall, 64 Hun, 60a 
aff'd 138 N. Y. 15; Mathews v. Mathews, 62 Hun, 111). 

It cannot be said as matter of law that performance of 
this agreement should not be enforced. That question will 
rest in the first instance in the sound discretion of the court 
of equity to be exercised upon the evidence as presented 
upon the trial. The rule applicable to the specific perform- 
ance of such agreements is well stated by Martin, J., in 
Winne v, Winne (supra), as follows: 

''The right to the specific performance of a contract rests 
in judicial discretion and circumstances, and in the exercise 
of a sound discretion (Seymour v, Delancey, 6 Johns, ch. 
222; Margraf v. Muir, 57 N. Y. 155; Conger v. N. Y. W. S. 
& B. RR., 120 N. Y. 29; Stokes v. Stokes, 155 N. Y. 590). 

Therefore, in cases of this character, where it appears for 
any reason that the enforcement of the agreement would be 
unfair, inequitable or unjust, the remedy should be denied. 
Each case must be governed by its own facts and circum- 
stances, and unless the proof discloses a situation where 
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j^ood ooDBcienee and natural justioe require the enforce- 
ment of the agreement, this relief should not be awarded.'^ 
The complaint shows that there are conflicting claims with 
reference to the residence of the decedent; it being claimed 
by some of the defendants that he was a resident of Con- 
necticut, and by others that he was a resident of New York. 
That does not affect the question now presented. It is 
alleged that he resided in this State; but whether he did or 
not, if she establish the agreement, the court may at least 
award to her the property within its jurisdiction. 

The second ground of demurrer is that a cause of action 
against the decedent's administrators for a breach of his 
contract is united with a cause of action against his heirs. 
The complaint shows the appointment of an administrator 
in New York and another in Connecticut, and they are made 
parties defendant. The complaint states but a single cause 
of action based upon the agreement made by the decedent 
with the plaintiff. The plaintiff has joined the adminis- 
trators and the heirs and all parties claiming an interest in 
either the real or personal estate. It cannot be said that 
causes of action have been improperly united when only 
one cause of action is stated. The suit being in equity, 
it is not essential that all the parties should be interested 
in the same way or affected alike by the judgment demanded. 
The important question of fact is the establishment of the 
contract; and the same evidence that will establish it as 
to real property will establish it as to the personal property. 
It was proper to umte all of the parties in interest to avoid 
a multiplicity of suits and have adjudication that would 
determine the question as to all parties interested in the 
estate. Moreover, this has been the practice in this class 
of actions. The object of the action is to reach the property 
of the decedent, both real and personal, and to have the 
^ame delivered to the plaintiff and to have the claims of 
i^hose asserting titie or interest thereto adjudicated. 

A third ground of demurrer is interposed which does not 
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tseem to conform to the provisions of the Code. The appel- 
lant's counsel in his points interprets it as a demurrer upon 
the ground of multifariousness. This is not a ground of 
demurrer authorized by the Code. It is stated in the third 
ground of demurrer that the complaint alleges a cause of 
action against the administrators in New York, against the 
administrators in Connecticut, against the defendants 
Hartford and Smith, who were partners of the decedent, 
and against the heirs; and that these causes of action 
relate to separate and distinct matters. If this is to be 
construed as demurrer upon the ground that causes of 
action have been improperly united, it has already been 
answered. Whether or not a cause of action is stated 
against all of the other defendants does not concern the 
appellant. She is an heir at law of the decedent and a 
cause of action is sufficiently stated against her. A demurrer 
will lie for a defect of parties, plaintiff or defendant (Code 
Civil Procedure, sec. 488, sub. 6), and upon the ground 
that there is a misjoinder of parties plaintiff (id., sub. 5), 
but a demurrer will not lie for misjoinder of parties defendant. 
A defect of parties for which a demurrer lies means a non- 
joinder and not a misjoinder of parties plaintiff or defendant 
(New York, etc., v. Schuyler, 17 N. Y. 592; Palmer v. 
Davis, 28 N. Y. 242; Potter v. EUice, 48 N. Y. 321). 

It follows, therefore, that the interlocutory judgment 
should be affirmed, with costs; but with leave to appellant 
to answer upon payment of the costs of the appeal and of 
the demurrer. 

All concuTf 
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BENJAMIN BLUM, PLAINTIFF -APPELLANT, v. 
CLARA DABRITZ, AS EXECUTRIX OF THE LAST 
WILL AND TESTAMENT OF EDWARD DABRITZ, 
DECEASED, ET AL., DEFENDANT-RESPONDENT. 

New York Supreme Court — ^Appellate Term — ^Jan- 
uary, 1903. 

§ 1815. 

Demurrer of t>efendani, ob Eweeuirim, Sueiained^^omplami DiM- 
eloeea Naked Tort for Which Ettate ia Not Liable. 

For a tort committed by an executor he is liable individually and 
not in his representative capacity. 

This is so where a tort is committed by an executor in the con- 
tinuation of the conduct of the business of the testator under 
the provisions of the will. 

Even the contracts of a business carried on by an executor under 
authority of the will are his individual contracts. 

^Decided January, 1903.) 

Appeal by plaintiflF from interlocutory judgment of the 
City Court and the order on which it was entered sustaining 
the demurrer to plaintiff's complaint interposed by defendant 
as executrix. 

Blandy, Mooney & Shipman (Andrew J, Shipman of coun- 
sel), for appellant. 
Christian 0. MoriU, for respondent. 

Freedman, P.J.— The complaint shows that the plaintiff, 
after having occupied for a number of years certain premises 
under a lease made to him by Edward Dabritz, the testator 
of defendant, which lease contained a covenant of quiet 
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enjoyment, was before the expiratHm of said lease wrong- 
fully and illegally dispossessed and ejected from the demised 
premises by the defendant, claiming to act as executrix of 
her testator; that the defendant accomplished this result 
by means of summary proceedings instituted by her as land- 
lord against the plaintiff as tenant and one alleged under- 
tenant; that said proceedings were wholly void; that the 
plaintiff had no notice or service in said proceedings; 
that the final order and warrant of removal were^ 
granted against him by default; that on his appeal said final 
order was reversed and a new trial ordered; that upon such 
new trial a final order was again granted against him; that 
on his appeal the last mentioned final order was reversed 
and the summary proceedings and defendant's petition were 
dismissed, with costs; that restitution was denied to plaintiff 
on the ground that the defendant immediately after the 
plaintiff's removal, had leased siud premises to another 
tenant for the remainder of the term; and that by reason 
of said wrongful and unlawful acts the plaintiff sustained 
certain specified damages. The complaint further alleges 
the death of Edward Dabritz, leaving a last will and testa- 
ment; the probate of said will, the appointment of the 
defendant as executrix thereof, and also that by said will 
the defendant was made the sole residuary legatee and 
devisee, including the premises in question. 

Upon these allegations the plaintiff's complaint proceeds 
against the defendant individually and as executrix, and 
the defendant answered individually, but demurred as execu- 
trix upon the ground that the complaint does not state facts 
sufficient to constitute a cause of action against hex as 
executrix. 

This demurrer was sustained by the Gty Court and judg- 
ment entered thereon, and the plaintiff appeals to this court. 

The action is not one for a breach by the defendant as 
executrix of the covenant of peaceable and quiet possession. 
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Nordoes the complaint showthat the summary proceedings 
were instituted by the defendant as executrix, because of a 
violation by the plaintiff of some of tbe terms or conditions 
of the lease. 

The complaint is for a naked tort, viz., for a wrongful and 
illegal eviction under color of proceedings wholly void and 
without notice to plaintiff. It is therefore for a tort for 
which the estate of Edward Dabritz is not liable. The rule, 
is well settled that for a tort committed by an executor he 
is liable individually and not in his representative capacity 
(Watson V. Moriarty, 59 N. Y., Suppl. 73, 11 Am. and Eng. 
Enc. of Law, 2d ed. 942). 

And this is so where a tort is committed by an executor 
in the continuation of the conduct of the business of the 
testator under the provisions of the will (McCue v. Finck, 
46 N.Y. Suppl. 243). 

Even the contracts of a business carried on by an executor 
under authority of the will are his individual contracts (Willin 
V. Sharp, 113 N. Y.,at p. 591, 11 Am. and Eng. of Law, 2d ed, 
974). 

Thencase, therefore, does not fall within the special pro- 
visions of section 1815 of the Code of Civil Procedure, because 
the facts alleged do not show a liability in a representative 
capacity, nor make it uncertain whether it so exists, or is 
against the executrix individually; on the contrary, it deariy 
appears that whatever liability does exist is against the 
defendant individually. 

The words "individually and as executrix'' cannot be 
treated as surplusage, for the reason that the body of the 
complaint and the brief of plaintiff's counsel upon this 
appeal both show that the pleader intended to hold the 
defendant liable in both capacities. 

The judgment should be aflSrmed, with costs. 
All concur. 
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Note. — Causes of Action — JomBEB of Pebsonal akd Repre- 
sentative. 

Section 1815 of the Code of Civil Procedure provides for the bring- 
ing of an action against any executor or administrator personally 
and in his representative capacity in instances: 

1. Where the complaint sets forth a cause of action against him 
in both capacities, but it is uncertain in which capacity. 

2. Where the complaint sets forth two or more causes of action 
in different capacities, all of which grow out of the same transaction, 
or transactions, connected with the same subject of action, do not 
require different places or modes of trial, and are not inoonsistent 
with each other. 

It is proper, however, to bring in all the parties to be affected and 
all the facts necessary to give the plaintiff adequate and complete 
relief should be alleged. Donnelly v. Lambert, 62 App. Div. 189. 

Likewise is it proper to join the executor or administrator in both 
capacities in an action to charge real estate in the hands of a devisee. 
De Crano v. Moore, 60 App. Div. 361-365; S. C. 30 Misc. 803. 

Where, therefore, the complaint sets for facts to sustain it against 
the executor or administrator in either capacity, a demurrer to it 
will not be sustained. Jones v. Brooke, 52 App. Div. 521-526. 

But a complaint cannot unite a cause of action against an estate 
and the defendants as executors or administrators individually. — 
MoAdjlu, J. McCue v. Finck, 2 N. Y. Month Law Record, 125-126. 
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GEORGE F. HUNT, AS ADMINISTRATOR OF THE 
GOODS, CHATTELS AND CREDITS WHICH WERE 
OF ELLA W. HUNT, DECEASED, RESPONDENT, v. 
DORA SULLIVAN, APPELLANT. 

Supreme Court — Appellate Division — Second Judiciai« 
DEPARTJiENT— January, 1903, 

§779. 

Ptkumeni of Coats of Unauooeatful Motion Before Being 
Heard in a ReneyooL 

Costs and diBburaementB of an appeal from an order are "costs of 
motion" within the meaning of section 779 of the Code, staying 
all proceedings on the part of the partj required to pay the 
costs, without further direction of the court, until the payment 
thereof. 

Independently of the requirements of the Code, a due exercise of the 
discretion vested in the court would dictate generally that a 
litigant should be required to pay the costs of an unsuccessful 
motion before being heard on a renewal. 

The affidavit, on which an order for the examination of a party before 
trial is founded, is deficient, where it fails to disclose any valid 
reason why the examination should not be had at the trial in- 
stead of before it. 
{Decided January, 1003.) 

Appeal by the defendant from that portion of an order 
of the Supreme Court which denies a motion to vacate an 
order for the examination of defendant before trial, entered 
in the office of the Clerk of the County of Kings, on the 
30th day of October, 1902. 

Ira Leo Bamberger, for appellant. 
ii. E, Richardeon, for respondent. 
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HiRSCHBERO, J. — Two Te^tiBOHB are assigned why the 
order should be reversed, viz.? the insufficiency of the affi- 
davit on which the order for the defendant's examination 
was granted, and the fact that the plaintiff was stayed by 
the terms of section 779 of the Code of Civil Procedure 
because he had not paid the costs imposed by this court on 
appeal from a prior order for the examination of the defendant. 

The plaintiff had procured an ex parte order for the ex- 
amination of the defendant before trial and the defendant 
appealed to this court from an order denying her motion to 
vacate such order. We held that the affidavit on which the 
order for the examination was granted was defective on the 
authority of Cook v. New Amsterdam R. E. Ass'n (85 Hun, 
417), and that the order for the defendant's examination 
should be vacated and the order denying the motion to 
vacate reversed. (See Hunt, adm'r, v. Sullivan, 69 App. 
Div. 617). The order entered upon that decision only 
provided that the order appealed from should be reversed 
with $10 costs and disbursements. Thereafter the plaintiff 
obtained another order ex parte requiring the defendant to 
submit to examination before trial, and vacating the former 
order for such examination. Under the circumstances the 
order made by this court on the former appeal may be treated 
as if made in strict compliance with the terms of the decision. 

The plaintiff was stayed by section 779 of the Code {supra) 
by his failure to pay the costs and disbursements of the appeal. 
This was the construction placed upon that section by the 
General Term in both the First and Second Departments, 
in holding that the costs and disbursements of an appeal 
from an order made at Special Term are "costs of a motion", 
within the meaning of the Code (Phipps v. Carman, 26 Hun, 
518; Mclntyre v. German Savings Bank, 59 id. 536; see, also, 
Cohu V. Husson, 67 |Buper. Ct. 222). Independently of the 
requirements of the Code, a due exercise of the discretion 
vested in the court would dictate generally that a litigant 
should be required to pay the costs of an unsuccessful motion 
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before being heard in a renewal (Barton v. Speis^ 73 N. Y. 133 ; 
Spaulding v. Am. Wood Board Co., 58 Hun, 314; Sprague v. 
Bartholdi Hotel Co., 68 id. 555; Patchen v. D. & H. C. Co., 
62App.Div.543,545). 

The affidavit on which the second order for the defendant's 
examination is founded is deficient in not showing facts 
which render such examination necessary, and especially 
in failing to disclose any valid reason why it should not be 
had at the trial instead of before it. 

The order appealed from should be reversed, with $10 
costs and disbursements, and the order for defendant's 
examination vacated, with costs. 

All ooncur. 

KoTBw— iMonoif Costs — How Collboted. 

Set Orr. — ^Tho ooxurt has power to set off interlocutory costs 
against the judgment finally rendered in an action. The fact that 
the order granting the costs was made after the proponent was en- 
tered does not affect the question. Hoyt v. Godfrey, 3 Civ. Pro. 118. 

Attomej's lien prevents set off. Place v. Hayward, 8 Civ. Pro. 
862; Ward v. Ward, 67 App. Div. 121. 

Costs of appeal from an order vacating an execution against ths 
person are motion costs and enforceable by an execution issued 
against the personal property. Carrigan v. Washburn, 18 Civ. Pro. 
7». 

Attorney's lein enforced. Branth r. Branth, 10 Civ. Pro. 28, 31. 
Monoir Costs in Actions and Special Pbogeedinos. 

Motion costs in actions and special proceedings can be collected 
by execution against the personal property issued under sectioit 779, 
Code Civil Procedure. 

The establishment of a method of collection impliedly precludes 
their collection in any other way. Valiente v, Bryan, 3 Civ. Pro. 358. 
Stat. 

Non-payment of motion costs acts as a stay of all proceedings, 
except to review. Nat. Bk. of Port Jarvis v, Hausee, 7 Civ. Pro. 350; 
Mooney ©. Ryerson, 8 Civ. Pro. 436; Cohn v, Husson, 17 Civ. Pro. 
434; MacWhinnie v, Cameron, IQ Civ. Pro. 168. 
Stats on Appeal. 

Gardener v, Eldred, 21 Civ. Pro. 221. 
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When Not a Stat. 

Costs of an appeal from an order granting a new trial on the 
merits are not costs of motion or a sum of money directed by an 
order to be paid. 

Their non-payment does not stay the proceedings of the party 
against whom they are awarded. Eisenlord v. Clum, 17 Civ. Pro. 147. 

See Per Contra. Mclntyre v, Qerman Savings Bk., 20 Civ. Pro. 
209. 

Motion for leave to enter final proponent dismissing the com- 
plaint which judgment the defendant declines to enter, although 
entitled to do so, is not stayed for non-payment of motion costs. 
TenEyck v. Town of Warwick, 24 Civ. Pro. 6. See extension to this 
case, p. 9. 
Costs to Abide the Event and Upon Condition. 

Where an order is made with costs ''to abide the event," the costs 
BO awarded cannot be set off, as such costs are conditional upon the 
party's success. Nor is their character in any manner changed by 
this section (779 Code Civil Procedure) providing for the set off of 
costs awarded to abide the event in certain cases. Murphy v. Gold 
k Stock Tel. Co., 18 Ci Pro. 43. 

Imposed as a condition of postponing a trial. Hewett v. Cook, 75 
App. Div. 239. 
JinxncENT FOB Motion Costs Cannot be Entebed. 

An entry of judgment for costs in their nature interlocutory is 
wholly unauthorized. They are practically motion costs within the 
meaning of this section (779) Code of Civil Procedure. Quinn v. 
Waiter, 18 Civ. Pro. 122. 

But an interlocutory judgment may provide for execution for 
the collection of the costs. Brassington v. Rohrs, 23 Civ. Pro. 
146-160. 

Order of restitution is not covered by this section (779 Code Civil 
Procedure). Devlin «. Honman, 29 Civ. Pro. 127; Newell v. Hall, 
74 App. Div. 278. 

But it appears that an order directing a defaulting purchaser at 
a foreclosure sale should be entered as a proponent and enforced by 
execution. Leslie v. Saratoga Brewing Ck)., 33 Misc. 118-120. 

An interlocutory judgment entered upon a demurrer is .properly 
enforced for collection of costs by issuance of execution under this 
section (779 Code Civil Procedure), Bemheimer r. Hartmayer^ 34 
Misc. 346-347. 
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WILLUM H. ZELTNER, INDIVIDUALLY AND AS 
EXECUTOR, ETC., RESPONDENT, v. THE HENRY 
ZELTNER BREWING COMPANY, RESPONDENT. 

WILLL/^ B. SUTHERLAND, AS RECEIVER OF THE 
HERNYZELTNERBREWING COMPANY, RESPOND* 
ENT; YORKVILLE BANK, APPELLANT. 

Supreme Court — ^Appellate Division — Second Judiciai* 
Department — January, 1903. 

g§ 1810 sued. 3, 2423. 

CimttruetUm BuMivision 3, Seetian 1810, Code CivU Proeedwre — 

Retignaiian of Offleen and Direotort of Corporaiion for 

the Pwrp09e of Procuring ReoeiverMp. 

Sabd. 3, see. 1810 of the Codt of Civil Procedure does not authorise 
the appointment of a receiver of a corporation where the ofBcera 
and directors resign for the purpose of procuring a receivership. 
There is no provision of law warranting the appointment of a 
receiver under such circumstances. 

The oiBcers and directors of The Henry Zeltner Brewing Company 
resigned for the purpose of permitting an action to be brought 
for the appointment of a receiver, and a stockholder brought 
an action under subd. 3 of sec. 1810 of the Code, pTa3ring for 
the appointment of a receiver upon the ground that the corpora- 
tion had no officer empowered to hold the assets. 

Heldf that the resignations were unlawful and ineifective, and that 
the officers and directors continued to be responsible for the 
performance Of their trust and were empowered to hold the 
assets. 

Smith V. Danrig, 64 How. Pr,, 320, overruled. 
{Decided January, 1003.) 

Appeal by the Yorkville Bank from an order made in an 
action brought by William H. Zeltner against the Henry 
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Zeltner Brewing Company, denying a motion to vacate an 
order appointing a receiver of the defendant corporation 
and enjoining the Yorkville Bank from prosecuting certain 
actions against said corporation. 

Moses Weinman {Abraham Benedict with him on the brief), 
for appellant. 

Henry A, Forster (Frederick P, Forster with him on the 
brief), for respondents. 

WiLLARD Bartlett, J. — ^Thc reccivcr was appointed under 
subdivision 3 of section 1810 of the Code of Civil Procedure, 
which provides for a receivership in an action brought by 
the attorney-general, "or by a stockholder, to preserve the 
assets of a corporation, having no officer empowered to hold 
the same.'' 

The action was brought by William H. Zeltner as an 
individual stockholder in the Henry Zeltner Brewing 
Company, and as the executor of a deceased stockholder. 
The complaint alleged that the condition of the business of 
the corporation was such that it was unable to obtain ready 
money to meet its obligations, and that there was great 
danger that, by reason of suits against it, its property would 
be seized and sacrificed, instead of being equitably and 
fairly distributed among its creditors and stockholders. It 
further alleged that the officers of the corporation had 
determined that the property of the defendant should 
forthwith be placed in the hands of the court to be ad- 
ministered, and that accordingly the directors and president 
and treasurer had resigned their offices so that their positions 
were all vacant and unoccupied, and no officer existed author- 
ized or empowered to hold any of the assets or property 
of the corporation. Upon this complaint and affidavits in 
support of it, showing that all the officers of the company 
except the secretary had resigned in order to bring the case 
within the letter of subdivision 3 of section 1810 of the 
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Code of Civil Procedure, the motion for a receivership came 
on to be heard and was granted without any opposition in 
behalf of the corporation. The order appointing a receiver 
contained an injunction restraining all creditors from 
proceeding to force any claims which they might have 
against the corporation. This injunction was operative 
upon the Yorkville Bank, which had already commenced 
two actions in the Supreme Court against the corporation 
upon promissory notes amounting to $10,000, and it is this 
feature of the order which gave the Yorkville Bank the 
requisite status to move to vacate the order and which 
enables it to prosecute the present appeal. The record 
indicates that no answer has ever been put in in behalf of 
the defendant corporation, and that the receiver, ever since 
his appointment on the 7th day of February, 1902, has 
carried on the business of the corporation secure from any 
interference on the part of its creditors. 

The motion to vacate the receivership order was denied 
on the ground that no corporate action was necessary to 
make the resignation of the officers effective, and on the 
authority of the Special Term decision in Smith v. Danzig 
(64 How. Pr. Rep. 320, 330), in which Mr. Justice Pratt 
expressed the opinion that the directors of a corporation 
might properly resign for the purpose of securing a fair 
and equal distribution of the corporate property among its 
creditors. While the general proposition is undoubtedly 
true that the acceptance of a resignation is ordinarily not 
essential to its effectiveness (Noble v. Euler, 20 App. Div. 
548), it does not follow that the officers of an incorporated 
organization can divest themselves of all authority over 
its property and all obligation to care for that property 
simply by resigning in a body in order to make out a case 
for judicial action under the provision of the Code which 
has been cited. Mr. Morawetz, in his well-known work on 
corporations, says: ''It seems clear, also, that directors 
cannot terminate their agency or accept the resignation of 
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others if the immediate consequence would be to leave the 
interests of the company without proper care and protec- 
tion'! (1 Morawetz on Corporations, sec. 563). This state- 
ment of the law was approved by the General Term of the 
First Department in Camaghan v. The Exporters' & Pro- 
ducers' Oil Co. (32 N. Y. St. Rep. 1117, 1121). If such 
action on the part of corporate officers has been attempted 
in the present case can be sanctioned by the law, the effects 
would be most unfortunate. It would follow that the 
officers of a corporation having charge of millions of dollara' 
worth of property could at any time, by the simple act of 
resignation, relieve themselves of all responsibility for its 
care or protection, and leave it to become the prey of any 
evil-disposed person who might seize it. We are unwilling 
to admit any construction which could lead to such a result. 
In our opinion the wholesale resignation of the officers of 
the Henry Zeltner Brewing Company did not free them from 
the obligations which previously rested upon them in 
regard to the custody of that property until other officers 
should be duly appointed to care therefor. They still 
remained officers "empowered to hold the same" within 
the meaning of subdivision 3 of section 1810 of the Code of 
Civil Procedure. 

The opinion of Mr. Justice Pratt to the contrary^ in 
Smith V. Danzig (supra), was evidently based upon the idea 
that such action should be approved because the law 
furnished no other remedy in the case of an insolvent corpor- 
ation whose affairs were growing worse every day and whose 
remaining property was liable to be wasted, leaving the 
bulk of its creditors unpaid. No such reason now exists, 
in view of the present provisions of law relating to the 
voluntary dissolution of a corporation by which provision 
is made, if necessary, for the immediate appointment of a 
temporary receiver in case the corporation is insolvent 
(Code Civ. Pro., sec. 2423). 

The cases in which a corporation would have no officer 
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empowered to hold its assets so that a suit might be brought 
imder subdivision 3 of section 1810 of the Code to preserve 
such assets would ordinarily be those of foreign corporations 
having property within this jurisdiction, but no ofiBcer 
authorized to hold such property here (See Wilkinson v. 
The North River Construction Co., 66 How. Pr. Rep. 423, 
opinion by Vann, J.). In the case of a domestic corporation 
it is difficult to see how the subdivision could apply unless 
upon the sudden physical incapacity or decease of all the 
directors in office. 

But however this may be, we are of opinion that the 
resignations in the present case did not deprive the directors 
of their authority over the corporate property, or release 
them from their obligation to care for the same until their 
successors should be duly chosen. They could not law- 
fully, by the expedient of resigning in a body, enable a 
stockholder, who otherwise could not maintain an action 
for the purpose, to institute a suit for the dissolution of 
^ the corporation, or procure a receivership to carry on the 
business indefinitely for his benefit, and in the meantime 
hold off the claims of creditors having valid demands 
against the company's assets. 

Although the order imder review, so far as it appoints 
a temporary i^ceiver, affects the present appellant only 
indirectly, it has been necessary to consider the vaUdity of 
that portion of the order as bearing upon the part contain- 
ing the injunction which does affect the Yorkville Bank 
in common with all other creditors. As was held by Judge 
Vann, in Wilkinson v. The North River Construction Co. 
(supra) y where the jurisdiction exists to appoint a receiver 
under subdivision 3 of section 1810 of the Code of Civil 
Procedure, in an action brought by a stockholder to preserve 
the assets of a corporation, the court, in the exercise of its 
inherent power, may, by a general order, restrain all creditors 
from commencing or prosecuting suits against the corpora- 
tion of whose property the court, through its ofiicers, has 
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taken poesession for the benefit of all. Conversely, no 
authority to grant such a general restraining order exists 
where there is no jurisdiction to appoint the receiver. 
Such, we think, is the case here. 

The order appealed from should be reversed, and the 
order appointing the receiver should be modified so as to 
relieve the Yorkville Bank from the operation of the injunc* 
tion or stay contained therein, and permit said bank to 
prosecute its claims against the Henry Zeltner Brewing 
Company to judgment, and to enforce any judgments it 
may obtain against the property in the hands of the receiver. 

All concur. 



MARY POTTS, APPELLANT, v. FRED N. DOUNGE, AS 
EXECUTOR, ETC., IMPLEADED, RESPONDENT. 

GouBT OP Appeals— January, 1903. 

§ 758. 

Joint Promiasary Vote — ConatructUm of Section 758, 
Code Civil Procedure. 

To maintain an action at law against the executor of one of the 
makers of a joint promissory note, the plaintiff must allege and 
prove the insolvency of the surviving makers, or their inability 
to pay. This rule applies, as well, to partnership notes. 

Section 758 of the Code, which provides that the estate of a joint 
contractor shall not be discharged by his death, but that his 
personal representative may be brought in as a party defend- 
ant, did not affect the procedure, or dispense with the necessity 
of alleging and proving, as formerly, the inability to collect 
of the survivors. 
{DeMcd JiHmwry, 1903.) 
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Appeal from a judgment of the Appellate Division, Thiid 
Department, affirming a judgment entered upon the report 
of a refa*ee. 

E. J. Baldwin and Cawitta A. PhiUips, for appellant. 
Jtuhon A. 0ib99n, for respondent. 

Gbat, J. — ^This was an action upon a promissory note, 
made in the following form: ''$1,000.00. Elmira, N. Y., 
May 21, 1892. Two years after date we promise to pay to 
the order of Mary Potts one thousand dollars, with interest, 
value received. Interest payable semi-annually. (Signed) 
Francis E. Baldwin, Mary S. Daggett, Julia E. Smith, 
Ophelia C. Dounce." The complaint simply alleged the 
making of the note; the death of Ophelia C. Dounce, one of 
the makers, and the issuance of letters testamentary to the 
executor named in het will, i?vho is joined as a defendant 
with the three survivors of the makers, and, finally, the non- 
payment of the note. The only answering defendant was 
the executor, who, inter alia, alleged that the note in suit 
was a joint and not a several note; that upon her death the 
obligation of Ophelia C. Dounce was discharged and that 
her executor was improperly joined in the action. Upon 
the opening of the trial, counsel for the executor moved for 
the dismissal of the compliant, upon the ground that it did 
not state facts sufficient to constitute a cause of action. At 
the conclusion of the trial, a similar motion was made, with 
the additional ground stated that the evidence failed to 
make out a cause of action against the executor and showed 
that he was improperly joined as a party defendant. No 
application was made to amend the complaint. The referee, 
before whom the case was tried, upon the issues raised by 
the executor's answer to the complaint, found, among other 
facts, that the note was made to the plaintiff upon her ad- 
vancement to the makers of the moneys, for the benefit of a 
corporation, of which they were officers and trustees. He 
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decided that upon the pleadings and the facts, the executor 
was entitled to a dismissal of the complaint and directed 
judgment accordingly. The judgment entered upon the 
referee's decision was unanimously affirmed and the plaintiff 
has appealed to this court. 

The question which comes here is whether the executor 
of one of the deceased makers of the note was properly joined 
as a defendant. The theory of the decision below, and, in 
my opinion, it is correct, was that, as this was a joint note 
of the makers, it was necessary to the sufficiency of the plain- 
tiff's cause of action against the executor that she should 
allege in her complaint and prove upon the trial the insolv- 
ency of the survivors, or the inabiUty to recover against 
them. The position of the appellant, as I view it, is that 
section 758 of the Code of Ci^dl Procedure, as amended in 
1877, has changed the rule with regard to joint debtors and 
now authorizes the maintenance of an action against the 
personal representatives of a deceased joint debtor, in the 
same way as though the contract creating the liability had 
been joint and several. Section 758 is enacted in that part 
of the Code which relates to " Proceedings upon the death or 
disability of a party, or the transfer of his interest," and 
provides that in case of the death of one or two or more 
plaintiffs, or defendants, if the entire cause of action survives 
to, or against, the others, the action may proceed in favor 
of, or against, the survivors; "but the estate of a person or 
party jointly liable upon contract with others shall not be 
discharged by his death, and the court may make an order 
to bring in the proper representative of the decedent, when 
it is necessary so to do for the proper disposition of the 
matter." While this section, by its place in the Code, is 
applicable to the case of the death of a party pending the 
action, it must, nevertheless, be regarded as making a mate- 
rial alteration in the law and as imposing a liability where 
none existed before (Randall v. Sackett, 77 N. Y. 480). But 
there is no reason for holding that the section dispenses with 
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the necessity of appropriate averments and proof of the in- 
solvency, or the inability to pay, of the surviving joint 
debtors, when joining the personal representatives of the 
deceased debtor as defendants in an action upon the contract. 
The section creates the legal liability; but it does not pre- 
scribe the procedure. To hold otherwise would be to lose 
sight of an essential distinction between the engagement 
of a joint debtor and that of a joint and several debtor. 
That remains as it always has been. Upon the death of 
the former, the survivors become principal debtors, and it is 
then their duty to discharge the obligation assumed, al- 
though they would have the right to compel contribution 
from the estate of the deceased. In this case the deceased 
maker was a joint debtor and not a mere sure ty. At com- 
mon law her death would have terminated her liability, 
but while no action at law could have been brought against 
her estate, as she was a joint debtor, equity, if an inability 
to collect from the survivors were shown, would have allowed 
a recovery against the estate (1 Parsons on Contracts 30; 
Grant v. Shurter, 1 Wend. 148; Richardson v. Draper, 87 
N. Y. 337). Section 758 of the Code, now, by continuing 
the legal liability of the estate of the deceased, enables that 
liability to be enforced in an action at law. It effects directly 
what formerly equity intervened to accomplish. But while 
the legal rule of Uability has been changed, the rule of pro- 
cedure is not, and when the personal representatives of the 
deceased joint debtor are directly proceeded against at law 
the plaintiff should still allege and prove the insolvency or 
inability to collect of the survivors. The principle of liability 
of debtors upon a joint contract should make that proposition 
sufficiently clear in my opinion (see Barnes v. Btown, 130 
N. Y. 372; First Nat. Bank v. Lenk, 32 N. Y. S. R. 191, 
aff'd 123 N. Y. 638; MerriU v. Blanchard, 7 App. Div. 167, 
aff'd 158 N. Y. 682). The principle is the same whether 
the contract be an ordinary joint undertaking or one of 
partnership. In Pope v. Cole (55 N. Y. 124), which was for 
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the recovery of a partnership debt against the executrix of 
a deceased partner, Judge Grover observed, in his opinion, 
that "payment of a joint debt, when no partnership between 
the debtors ever existed, can be enforced out of the 
estate of one of the deceased debtors under the same cir- 
cumstances only as in the case of partners ; that is, by showing 
an inability to collect the debt from the survivor." In 
Barnes v. Seligman (affirmed here, supra) the question was 
discussed by the General Term of the First Department 
(55 Hun, 339, 349) whether there was any limitation of the 
doctrine to cases of partnership contracts. It was held, 
upon the authority of Pope v. Cole, that there was no reason 
for the limitation, and that the principles upon which the 
cases proceeded, which held that proof of insolvency under 
-proper averments was necessary in order that a recovery 
might be had against the representatives of the deceased 
partner, make no such distinction as was claimed, inasmuch 
as "that it was not a legal right which is attempted to be 
enforced, but an equitable one." I perceive no legal dis- 
tinction between survivorship as between co-partners and 
survivorship as between joint debtors. 

I think we should hold that, while section 758 creates a 
liability which did not exist at common law, it does not 
affect the procedure, and that the remedy to enforce the 
liability is to be pursued upon such pleading and proofs as 
would show an equitable reason for joining the personal 
representatives of a deceased joint debtor as defendants in 
the action against the survivors upon the contract. 

I think the judgment below was right and should be 
affirmed, with costs. 

Pabker, ChJ.; O'Bbien, Haiqht, Mabtin, Vann and 
CxJLLEN, JJ., concur. 

Judgment affirmed. 
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WILLIAM M. HOES, AS PUBLIC ADMINISTRATOR 
OF THE GOODS, CHATTELS AND CREDITS OF 
GEORGE DEAN, DECEASED, RESPONDENT, v. 
THE NEW YORK, NEW HAVEN & HARTFORD 
RAILROAD COMPANY, APPELLANT. 

CouBT OF Appeals — February, 1903. 

§ 2473. 

Collateral Attack Upon Letters of Adminietration luufid to FyMi9 

Adminietrator-^onatruotion SeotuMU 1780 and 2473, 

Code of Ciml Procedure. 

The plaintiff, as public administrator, brought action for damages 
for the death of the intestate against a Ck>nnecticut corporation 
upon a cause of action arising in Connecticut. The decedent left 
no assets in the State of New York. He died a resident of Con- 
necticut, and his next of kin were all non-residents of New 
York. After his death his watch and chain, valued at $25, were^ 
upon the advice of counsel, brought within the State of New 
York, and, upon a petition to the Surrogate's Court, under 
chapter 229 of the Laws of 1898, alleging that since the death 
of the intestate certain of his assets had arrived within the 
jurisdiction and remained unadministered, letters of administra- 
tion were issued to the plaintiff. It appeared that the only 
purpose of bringing the watch and chain into New York and 
issuing the letters of administration to the public administrator 
was to provide a resident plaintiff who might bring this action 
against a foreign corporation upon a cause of action arising out- 
side the State as permitted by section 1780 of the Code of Civil 
Procedure. 

Held, that the device so employed for the purpose of conferring upon 
the Supreme Court jurisdiction to try a cause of action having 
its origin in the State of Connecticut where the real controversy 
was between a corporation and residents of that State involved 
legal fraud and collusion, and that under section 2473 of the 
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Code of Civil Procedure it was open to the defendant to attack 
collaterally the decree of the Surrogate adjudging that the 
letters of administration issue. 

Assets of a decedent brought into this State in the manner and for 
the purpose above described do not, as a matter of law, con- 
stitute assets which "shall arrive within the County of New 
York after his death" within the meaning of ehapter 229 of the 
Laws of 1898, relating to the office of public administrator, nor 
do they constitute property 'Vhich has since his death come 
into the State and remains unadministered" within the meaning 
of section 2476 of the Code of Civil Procedure, defining the 
jurisdiction of the Surrogates' Courts. These provisions must 
be construed as meaning that the assets must "arrive" or "come 
into" the State in good faith, in due course of business, and not 
for such a purpose as appeared in thia case. 

Whether the Public Administrator of New York County by virtue 
of his office or by virtue of letters of administration has, in 
any case, power to bring an action of this character, quaebe. 
{Decided February, 1903.) 

Appeal from a judgment of the Appellate Division, First 
Department, aflSrming with a divided court a judgment 
entered upon a verdict of a jury in favor of the plaintiff; 
also affirming an order denying defendant's motion to set 
aside the verdict and for a new trial. 

Henry W. Taft, for appellant. 
Thomas P. WickeSf for respondent. 

BARTLBlrr, J.— ^The Public Administrator of the County 
of New York brings this action against the defendant. The 
New York, New Haven & Hartford Railroad CJompany, a 
Connecticut corporation, to recover damages for its alleged 
negligence in causing the death of one George Dean, who 
was killed in a head-on collision while acting as an engine 
driver on one of the trains. 

The jury rendered a verdict in favor of the plaintiff for 
$5,000, and the Appellate Division has affirmed the judg- 
ment entered thereon with a divided court. 
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At the close of the plaintiff's case a motion was made to 
dismiss the complaint on this ground, among others: ''That 
the public administrator has not the power to commence an 
action of this kind in this State.'! 

At the close of all the evidence this motion was renewed 
on the previous and additional grounds: ''(6) That the 
public administrator has no power to bring such a suit as 
this under the circumstances; (7) that his appointment as 
administrator with the other persons existing, who were 
competent to be appointed in that capacity, was null and 
void; (8) that the letters were null and void because the 
surrogate was without any jurisdiction upon the imdisputed 
facts; (9) that no written notice was given, such as is required 
imder the Ck)nnecticut statutes." 

Section 1780 of the Code of Civil Procedure provides when 
a foreign corporation may be sued. It reads: "An action 
against a foreign corporation maybe maintained by a resident 
of the State, or by a domestic corporation, for any cause 
of action. An action against a foreign corporation may be 
maintained by another foreign corporation, or by a non- 
resident in one of the following cases only: 1. Where the 
action is' brought to recover damages for the breach of a 
contract, made within the State, or relating to the property 
situated in the State, at the time of the making thereof. 2. 
Where it is brought to recover real property situated within 
the State, or a chattel, which is replevined within 
the State. 3. Where the cause of action arose within the 
State, except where the object of the action is to affect the 
title to real property situated within the State." 

As the defendant is a foreign corporation, the parties all 
residents of, and the accident occurred in, the State of Con- 
necticut, there was no jurisdiction in the Surrogate's Court 
of New York to issue letters of administration on the estate 
of the intestate, unless he died leaving assets in this State 
or that should come into it after his death. 

The appellant insists that the plaintiff has no standing 
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in the Supreme Court, because collusion or legal fraud was 
practised in the Surrogate's Court in obtaining letters of 
administration; and thus inducing that court to take juris- 
diction of the estate of the decedent. 

The point is also taken that the public administrator, as 
such, is without power to maintain this action, and that 
his authority in the premises is in no way enlarged merely 
because letters of administration were issued to him. 

The counsel for the plaintiff insists that the defendant 
cannot attack collaterally the decree of the surrogate ad- 
judging that letters of administration issue. 

Section 2473 of the Code of Civil Procedure, contained in 
chap. 18 on Surrogates' Courts and proceedings therein, 
provides, as to assumption of jurisdiction, as follows: 
"Where the jurisdiction of a Surrogate's Court to make, in 
a case specified in the last section, a. decree or other deter- 
mination, is drawn in question, collaterally, and the necessary 
parties were duly cited or appeared, the jurisdiction is 
presumptively, and, in the absence of fravd or collusion^ con- 
clusively established, by an allegation in the jurisdictional 
facts, contained in a written petition or answer, duly verified, 
used in the Surrogate's Court. The fact that the parties 
were duly cited is presumptively proved by a recital to that 
effect in the decree.". 

It is quite obvious that the only attack the defendant 
could make upon the surrogate's decree is a collateral one, 
based on the allegation of fraud or collusion, as it was not a 
party to the proceeding in the Surrogate's Court, and has 
no standing therein to make a direct attack. 

In the case of Ferguson v. Crawford (70 N. Y. 253) the 
question as to when a judgment may be attacked was 
thoroughly examined by this court, and the authorities 
reviewed; it was held that, under the system of practice estab- 
lished by the laws of this State, the want of jurisdiction may 
always be set up against a judgment when sought to be en- 
forced, or when any benefit is claimed under it, and the bare 
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lecital of jmiBdictioiial facts in the record of the judgment 
by any court is not conclusive, but only prima facie evidence, 
and may be disproved by extrinsic evidence (Hood v. Hood, 
85 N. Y. 661, 678; Freeman on Judgments, 4th ed., vol 1, 
sec. 117.) 

In O'Connor v. Huggins (113 N. Y. 611) the question was 
discussed as to the binding nature of a surrogate's decree 
upon the parties of the proceeding. This court said (p. 616) : 
"His adjudication, in the exercise of his general and exclu- 
sive jurisdiction, where jurisdictional facts, necessary to the 
possession of that jurisdiction, appear to have been alleged, 
and when the necessary parties have been duly cited to 
appear before him, is not thereafter open to collateral attack. 
Power to affect the adjudication resides in the court which 
made it, and in the court to which it may be appealed; but 
otherwise it is not open to question. This principle, of 
course, in its application to other parties affected, implies 
the absence of fraud or collttsion.". 

Throughout the proceedings the defendant has persist- 
ently insisted that there was, on the undisputed evidence, 
collusion and legal fraud in procuring the surrogate's decree 
of the County of New York, which resulted in the issuing of 
letters of administration on the estate of the intestate to the 
public administrator. 

Anna Dean, widow of the intestate, was sworn for the 
defendant and testified as follows : " My husband left property 
within this State, in New York State. It was a watch and 
chain. I cannot say how it happened to come here. I do 
not know who brought it here. I believe he had it on his 
person at the time he was killed. He did not leave it in this 
State, I think. I cannot say for sure how it got here. My 
brother might have got it here or had it sent here. * * * 
That is the only property that he had in this State.'' 

James F. Noonan testified on behalf of the defendant as 
follows: "I did bring property of Mr. Dean into this State 
after he had died. A watch and chain. I brought them 
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into this State about three or four months after he died. 
Mr. Wickes told me to bring it into the State. He did not 
tell me for what purpose. I did tell my sister that I had 
brought it into the State. I did not tell her for what pur- 
pose. ♦ ♦ ♦ I think he did tell me that he wanted me 
to bring that watch into the State so as to give foundation 
for making an application for letters of administration here 
80 suit could be brought here instead of Connecticut. I 
think that is right. And I think I brought it for that pur- 
pose and for no other. I did not take it out of the State 
immediately after letters had been granted. It is still in 
the possession of Mr. Wickes. I do not know that it is in 
Mr. Wickes' possession. I have been informed that it is 
in the safe of the public administrator." 

It further appears that in the record all the personal 
property of the intestate, wherever situated, did not exceed 
the sum of $60, and that the watch and chain brought into 
this State were of the value of $25. 

Mr. Wickes, here referred to, has acted throughout as coun- 
sel for the plaintiff. 

We have thus presented, on undisputed facts, a most 
important question of law. 

Is it possible, by a device so simple and transparent 
as the one here disclosed, to confer upon the Supreme C!ourt 
of this State jurisdiction to try a negligence action having 
its origin in the State of Connecticut and between a cor- 
poration and residents of that State? 

If this can be done it will open wide the floodgates of liti- 
gation in similar cases, establish a new legal industry, and 
impose thereby upon our already overworked courts the 
obligation to try actions imported from a foreign jurisdiction. 

It is well said in Robinson v. Oceanic Steam Navigation 
Co. (112 N. Y. 315, 323) as follows: "The discrimination 
between resident and non-resident plaintiflfs is probably 
based upon reasons of public policy; that our courts should 
not be vexed with litigations between non-resident parties 
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over causes of action which arose outside of our territorial 
limits. Every rule of comity and of natural justice and of 
convenience is satisfied by giving redress in our courts to 
non-resident litigants when the cause of action arose or the 
subject-matter of the litigation is situated within this State.''. 

In view of the clear declaration of the witnesses already 
quoted, that this trifling article of personal property, not 
exceeding in value $25, brought into this State by the advice 
of plaintiff's counsel, in order to furnish a foundation on 
which to apply for letters of administration, so that this 
action could be brought here rather than in the State of 
Connecticut, we have presented a case of collusion and legal 
fraud in the proceedings before the surrogate. 

We do not regard the counsel for the plaintiff as guilty 
of actual fraud, for what he did he did openly and with a 
claim of legal right, but, by an error of judgment, he was 
led to adopt a course of procedure that amounted to collusion 
and legal fraud. 

It cannot be said, as matter of law, .that this effort to 
create assets in this State brought this case within either 
the laws of 1898 (chap. 229, sec. 4, subd. 2), being the act 
in relation to the public administration in the County of 
New York, or section 2476 of the Code of Qvil Procedure, 
defining the exclusive jurisdiction of Surrogates' Courts. 

The act of 1898 refers to assets which "shall arrive within 
the County of New York after his death," and the section 
of the Code referred to speaks of property "which has since 
his death come into the State and remdns unadministered." 

These provisions should be construed as meaning that the 
assets must "arrive " or "come " into the State in good faith, 
in due course of business, and not for the avowed object of 
securing a resident plaintiff who can prosecute a negligence 
action against a foreign corporation on a cause of action 
arising in, and between residents of, another State. 

The plaintiff's counsel points out that in Matter of Hughes 
(95 N. Y. 55) this court sustained the jurisdiction of the 
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surrogate based upon assets irregularly brought here. This 
court in its opinion states that the removal of the assets 
from the State of Pennsylvania was illegal, but as it had 
been found that this act was without wrongful intent, that 
there were no unpaid creditors in Pennsylvania, and that 
the only persons interested in the distribution of the estate 
were in New York, the assets would not be returned to the 
foreign jurisdiction. 

In Woemer on the American Law of Administration (2d 
edition), at page (star) 442, the rule is laid down as follows: 
"Property brought into the State for collusive purposes, 
or temporarily, after the owner's death, does not confer 
jurisdiction to grant administration thereon.". (Gting 
Christy v. Vest, 36 Iowa, 285; Varner v. Bevil, 17 Ala. 286.) 

Our attention has been called to no case in this court in- 
volving precisely the question now presented. 

It may be safely assumed that this is a pioneer case, in 
an effort to enlarge the jurisdiction of the courts of this 
State, and, in view of its fate, will be valuable, not only as 
a precedent, but a warning. 

The learned Appellate Division said in its opinion: "We 
think, therefore, that at this stage of the litigation, after 
judgment entered, the discretion exercised by the court 
in entertaining the action should not be disturbed." 

The trial court was confronted by no question of discretion, 
but by a question of law, resting on undisputed evidence, 
going to the jurisdiction; the disposition made of that ques- 
tion presents legal error reviewable by this court. 

We recognize the hardship imposed upon the widow and 
next of kin by the reversal of the judgment at this stage of 
the proceedings, but the grave questions involved of public 
policy and orderly procedure leave the court no choice. 

The counsel for the appellant challenges the power of the 
public administrator to act under the letters of administration 
issued to him, and insists that it was no part of his official 
duty to act as plaintiff herein. 
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The decision of this point and others presented on the 
argument is unnecessary, as the views we have akeady ex- 
pressed dispose of this appeal. 

The judgment and order appealed from should be reversed 
and the complaint dismissed, with costs to the defendant 
in all the courts. 

Parker, Ch.J., Gray, CyBRiBN, Haight, Cxtllen and 
Werner, JJ., concur. 

Judgment and order reversed. 

Note. — Subbooatb's Ooust— PBEsmcFriOK of JmisDicnoN. 

There is presumption of Jurisdiction where the necessary parties 
were duly cited or appeared when a decree or other determination 
is drawn in question collaterally. Matter of Eallan, 172 N. Y. 
547-559; see. 2473 Code Civil Procedure. 

It will be presumed upon collateral attadc that the court acted 
correctly and with due authority where it is not alleged nor proven 
at the trial that the decree did not contain the recital of due service 
of the citation. Such recitals are presumptive, and in the absence 
of fraud or collusion, conclusive evidence. Sisco t^. Martin, 01 App. 
502, 504; Csech v, BeaOi 35 Misc. 729-731. 
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CHARLES 0. GATES, APPELLANT, v. WILLLA.M M. 
DUDGEON, AS EXECUTOR, ETC., OF RICHARD 
DUDGEON, DECEASED, RESPONDENT. 

Court op Appeals— February, 1903. 

§ 1338. 

iSfote 0/ TwUXwi^^ Real Estate— DeUgatian hy Eaeoutor of Authority 

to Oorry Sale Into E^eoution — BugMmoy of Contract 

hp Correapondenoe, 

While an ezeeator may not delegate to another authority to exercise 
a personal power reposed in him by the will for the sale of the 
testator's real estate, yet he may, after having exercised his 
own judgment and discretion with reference to the terms and 
conditions of the sale, authorise an agent to carry it into ex«> 
ecution. 

Correspondence between parties, which recite a previous oral con- 
versation and agreement with reference to the sale of real prop- 
erty, and the terms and conditions thereof, is sufficient to satisfy 
the provisions of the Real Property Law requiring a note or 
memorandum signed by the parties expressing the consideration, 
etc., although no formal written contract was executed. 
iDeeided February, 1903.) 

Appeal from an order of the Appellate Division, Second 
Department, imanimously reversing a judgment entered 
upon a decision. 

David C, Bennett, Jr., for appellant. 
Daniel P. Hays, for respondent. 

Haiqht, J. — ^The order of reversal does not state that the 
reversal was upon the facts. We must, therefore, assume 
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that the facta as found by the trial court remain undisturbed, 
and that the reversal was upon the law (Code Civ. Pro., 
sec. 1338). 

This action was brought to compel the specific perform- 
ance of a contract for the sale of real estate. The trial 
court has foimd, as facts, that Messrs. Hays, Greenbaum & 
Hershfield were the duly authorized attome3rs for the 
defendant and that the defendant authorised his said 
attorneys to execute a contract for the sale of the property 
in question. It was further found, as a fact, that the said 
attorneys, on behalf of the defendant, ''promised and 
agreed to sell to the said plaintiff the said real property 
described in the complaint herein for the sum of $3,000, 
and, in consideration of the said promise by the said de- 
fendant, the said plaintiff promised and agreed to purchase 
the said premises at the said sum of $3,000. And it was 
mutually promised and agreed by and between the said 
plaintiff and the sMd defendant that the deed for said 
premises should be delivered, and possession of the said 
premises be given, by the said defendant, and the considera- 
tion paid by the said plaintiff, as soon as the arrangements 
could be made thereto by the attorneys for the respective 
parties.'', It was further found as a fact that, after the 
making of the above-mentioned contract, the defendant 
gave notice to the plaintiff that he would not fulfil said 
agreement and would not deliver the deed nor the possession 
of the premises. The court fdund, as conclusions of law, 
that the agreement set forth constitutes a good and valid 
contract for the purchase and sale of the real property 
described in the complaint; that there was a note or memo- 
randum of the contract in writing expressing the considera- 
tion, subscribed by the lawfully authorized agent of the 
grantor, sufficient to prevent the contract from being void 
under the provisions of sec. 234 of the Real Property Law, 
or any other similar provision of law, and that there was a 
breach of the contract on the part of the defendant. Judg- 
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ment was directed in favor of the plaintiff for the specific 
performance of the contract. 

It is now contended on behalf of the respondent that the 
order of reversal should be sustained, for the reason that 
the defendant, who was contracting as the executor under 
a power given by the will of Richard Dudgeon, deceased, 
could not delegate the personal trust and confidence im- 
posed upon him by the testator, and that, therefore, the 
contract made by his attorneys was void. The case relied 
upon to sustain his contention is that of Newton v. Bronson 
(13 N. Y. 587, 593). The rule, doubtless, is correctly 
stated by Denio, Chief Judge, in that case. An executor 
or trustee, to whom a power has been given by a will, may 
not delegate his judgment and discretion in the execution 
of the power, but having exercised the judgment and 
discretion with which he has been invested, we know of no 
authority which prohibits him from delegating to others 
the performance of his determination in regard thereto. 
The power of executors and trustees to delegate to this 
extent seems to be sanctioned by Chief Judge Denio in the 
case alluded to. In the discussion of this question he says: 
''It is urged by the defendant's counsel that the contract 
of sale is void, for the reason that it was made by an agent 
of the defendant, according to the maxim 'Delegatus rum 
potest delegare.* The rule of law, no doubt, is that a power 
of this kind is a personal trust and confidence, which cannot 
be committed to any other than the grantee or donee of the 
power (Berger v. Duff, 4 Johns. Ch. R. 369). Besides this 
difficulty the defendant, in his answer, denies that the agents 
who executed in his name the contract which the plaintiff 
seeks to enforce had any authority in fact from him to 
execute it, and the plaintiff has failed to show any power of 
attorney or other express authority from him to them. 
The last objection is fully overcome by the ample and re- 
peated acts of acknowledgment and ratification by the 
defendant of the contract in question in writing as well as 
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by parol. The evidence upon thk point was quite sufficient 
to enable the court to decide that the agents were authorized 
by parol to execute the contract and the parol authority 
under our statute and under the statute of Illinois, which 
is identical in its provisions, would be sufficient. The 
contract must be in writing, but where it is signed by an 
agent, the power to execute may be by parol," citing numer- 
ous authorities. Again he says: "The reason of the 
maxim 'Ddegattu nan potest delegare/ however, is that in 
the case to which it applies the first constituent is a right 
to the personal judgment, care and skill of his agent. * * * 
In determining upon one or the other course he brought 
into exercise those personal qualifications on account of 
which he is presumed to have been selected by the testator. 
The law does not allow him to commit the power with 
which he is intrusted to another, for, perhaps, that other 
would bind the estate to a transaction which the former 
might not have considered advantageous and safe if he 
had acted directly upon it. The reason fails where the 
person actually intrusted with the authority has with the 
full knowledge of the facts ratified the act of one who 
assumed to act as his agent.". It would seem, therefore, 
that if the executor or trustee, with full knowledge of the 
facts, should ratify the act of his agent or of the person 
acting for him as agent, he could, in the first instance, after 
exercising his own judgment and discretion upon the pro- 
posed contract, authorize an agent to carry it into execution. 
That is precisely what was done in this case. The plaintiff, 
through his attorney, under date of May 3, 1901, addressed 
a letter to the defendant, in which he offered to purchase 
the property in question for a sum specified. The defendant 
concedes that he received that letter and that he took it to 
his attorney and told him that his title rested on adverse 
possession, and on being advised by his attorney that he 
should ascertain whether the proposed purchaser would 
take that kind of a title, he left the letter with his attorney. 
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directing him to make answer thereto. Other evidence was 
produced on behalf of the plaintiff tending to show that 
the defendant had himself exercised his own judgment in 
determining the amoimt for which the premises should be 
sold, and that he had authorized his attorneys, Messrs. 
Hays, Greenbaum & Hershfield, to close the transaction. 
We, therefore, conclude that the power delegated to his 
attorneys did not involve his judgments and discretion and 
that, therefore, the contract entered into by them for him 
was valid. 

It is further contended on behalf of the respondent that 
there was no valid contract entered into by him or his 
attorneys to sell the property described in the complaint. 
There was no formal written contract. What there is of 
the transaction is disclosed by the letters that passed be- 
tween the parties. The first of these letters, as we have 
seen, bears date May 3, 1901, and was written by Mr. 
Tappan, the attorney for the plaintiff, and is addressed to 
Mr. Dudgeon, the defendant. From it it appears that the 
plaintiff and defendant had had previous oral conversations 
with reference to the purchase of this property. In it he 
says: "Mr. Charles O. Gates has asked me to write you 
and say that he accepts your terms for the sale of the 
meadow and beach property which you hold as trustee, 
west of Peacock lane and east of the Jacob property, or, 
in other words, without going into a fuU description, the 
premises which you and he have been talking about for 
the past few months. I understand and Mr. Gates under- 
stands that your terms are $3,000 cash on delivery of deed; 
said deed to be a usual trustee's deed without warranty. 
We shall take the deed quite soon, but if you would like to 
have us sign a regular contract in regular form we shall be 
glad to do so. Mr. Gates wishes the title to be held tem- 
porarily for him by some one in this office, and when the 
deed is made it may as well be made out to Edward R. 
Finch, whose residence is New York City. Very truly 
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youre, (Signed) J. B. C. Tappan." This letter was, as we 
have akeady seen, received by the defendant and taken to 
his attorneys to be answered, and they answered as follows: 
"New York, May 4, 1901. J. B. Coles Tappan, Esq., No. 
61 Wall St., New York Qty. Dear Sir— Your letter of the 
3d inst., addressed to our client, Hr. William M. Dudgeon, 
has been handed to us for reply. The salt meadow and 
beach property at Peacock Point, L. I., referred to in your 
letter, forms a part of the estate of Richard Dudgeon, 
deceased, and Mr. William M. Dudgeon, as the executor and 
trustee of this estate, is desirous of disposing of this property. 
We have not examined the title to the property in question, 
but imderstand that it rests on adverse possession and that 
there is no documentary title to it. We therefore beg to 
suggest that you look into the title, and if your client is 
satisfied to take it, Mr. Dudgeon is ready to give him the 
usual trustee's deed, without warranty. Kindly let us hear 
from you as soon as possible, and oblige Very Truly Yours, 
Hays, Greenbaum & Hershfield." Thereupon the plaintiflF's 
attorney answered under date of May 6, 1901: '^ Gentle- 
men — I have your letter of May 4th in reference to the 
Dudgeon meadow and beach at Peacock's Point, Long 
Island. Your letter states the matter just as Mr. Gates and 
I understand it, and the terms therein stated are the terms 
which Mr. Gates wished me to accept on his behalf. Your 
suggestion as to my looking into the title is also accepted. 
Your omission to state the consideration, $3,000, was, I 
presume, an inadvertence, and assuming this to be the case, 
the terms as to consideration also are accepted on behalf of 
my client. I assume that you will have no objection to 
Mr. Gates designating some person other than himself to 
take title in the first instance, as stated in my letter to 
Mr. Dudgeon. Very truly yours, (Signed) J. B. C. Tappan." 
No answer was made to this letter until May 13th, 1901, at 
which time Hays, Greenbaum & Hershfield addressed a 
letter to Mr. Tappan as follows: "Your letter of the 6th 
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instant in reference to the Dudgeon meadow and beach at 
Peacock's Point received. We shall be pleased to have you 
confer with our Mr. Hershfield on the subject generally, 
at your convenience." Thereupon, and under date of May 
23d, 1901, Mr. Tappan inclosed a form of deed with the 
following letter; "H. Hershfield, Esq., 141 Broadway, 
New York. Dear Sir — I enclose for your examination a 
draft of the proposed deed from Mr. William M. Dudgeon 
to Mr. Gates' representative, which I have drawn, as I am 
familiar with the description and locality of the premises. 
Very truly yours, (Signed) J. B. C. Tappan.'! And under- 
neath the signature the following: '^I think you may find 
my draft useful in some way. We can close any time on 
short notice. J. B. C. T.'' Here the matter appears to 
have rested until the third day of June, at which time the 
pUintiff himself wrote the following letter to the defendairt: 
"Lawyers are, as we well know, proverbially slow, and it 
does seem quite impossible for me to get any reply to my 
letter of May 23d, accepting your proposition regarding the 
sale of the three-acre piece of beach at Glen Cove. I am 
quite sure if you knew how much this delay hinders me in 
carrying out some plans, you would see to it that the 
proper papers were signed at once. I should be pleased 
to see you, if necessary, and go over the matter, though 
I suppose everything is practically settled excepting the 
mere formal part of it. If you think it well to talk it 
over, I shall be glad to make an appointment with 
you any day by telephone to this office, where I am 
most of the day. I trust that the sickness in your 
family has all departed, and that you and your good 
wife are quite recovered from the anxiety incident upon 
such serious illness. With kind regards to Mrs. Dudgeon 
and yourself, I am Very Sincerely Yours, (Signed) C. O. 
Gates." To this the defendant answered, under date of 
June 4, 1901 : "Your letter of the 3d inst. is at hand. After 
a full consideration of the matter, I have come to the con- 
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elusion not to sell the property for some time to come. You 
will appreciate the fact that I am acting in the matter in a 
representative capacity, having but a fractional interest 
of my own therein, and that I have not the sole voice there- 
fore. 

" I trust you have not been greatly inconvenienced by any 
delay in obtaining this, my final answer. 

"Our Uttle one is well on the road to recovery and Mrs. 
Dudgeon joins me in thanking you for kind inquiries, and 
with our best wishes, I am Youis Very Truly, (Signed) 
Wm. M. Dudgeon. Mr. C. O. Gates, 100 William street. 
New York." 

The trial court has found that these letters constituted 
a complete and valid contract. The learned Appellate 
Division appears to have reached a different conclusion. It 
is undoubtedly true that the courts must take into con- 
sideration all of thecorrespondence upon the subject in deter- 
mining the question as to whether the minds of the parties 
had met upon the essential terms of the contract. The 
first letter of the plaintiff, imder date of May 3, 1901, con- 
tains a specific offer on the part of the plaintiff to pay $3,000 
cash on the delivery of a deed of the property without war- 
ranty. It expresses the wish of the plaintiff to take the 
title in the name of one Edward R. Finch. The answer of 
the defendant, through his attome3rs, calls attention to the 
title of the property and then concludes to the effect that if 
Mr. Gates is satisfied to take such a title "Mr. Dudgeon is 
ready to give him the usual trustee deed without warranty." 
This letter was written in answer to that of the plaintiff. No 
objection is made to the expressed wish of Mr. Gates that 
the title be taken in the name of Finch. If, therefore, this 
was an essential feature of the contract, we think that the 
defendant acquiesced in the request. It is true that the 
purchase price was not mentioned in this letter. It was, 
however, stated in the preceding letter, and the answer indi- 
<^ates that if the plaintiff is willing to accept such a title as 
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the defendant has to convey^ the defendant is willing to give 
it to him, and we think the letter clearly implies for the con- 
sideration named in the previous letter. The question, 
however, at this point was left open, as to whether the 
plaintiff was willing to accept the title, and to this he, 
through his attorney, replies on May 6 that "Your letter 
states the matter just as Mr. Gates and I understand it, 
and the terms therein stated are the terms which Mr. Gates 
wished me to accept on his behalf." Here we have a full 
acceptance of the terms on behalf of the plaintiff, and it 
appears to us that it concluded a completed contract in all 
of its essential details, and from that time became binding 
upon the parties. We have looked into the correspondence 
which followed, but find nothing that indicates that the 
minds of the parties had not met upon the propositions imder 
consideration at the time that the letter of May 6 was sent 
until the final letter of the defendant under date of June 4, 
in which he declines to sell or convey the property, and, 
therefore, are of the opinion that the conclusions reached 
by the trial court were correct. 

The order of the Appellate Division should be reversed, 
and judgment of the trial court affirmed, with costs to the 
plaintiff in this court and the Appellate Division. 

Parker, Ch.J.; Bartlbtt, Martin, Vann, Gullbn and 
Werner, JJ., concur. 

Order reversed, etc. 
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CARL FISCHER-HANSEN, APPELLANT, t». THE 
BROOKLYN HEIGHTS RAILROAD COMPANY, RE- 
SPONDENT IMPLEADED WITH LOUIS OLSEN. 

CouBT or Appeals — ^Februabt, 1903. 

§66. 

Aitom^9 lAm — Bwrei Settlement Between Parties, 

An agreement between attorney and client by whieh the former, in 
consideration of professional services and disbursements in pros- 
ecuting an action, is to have one-half of the recovery, followed 
by notice thereof to the defendant, gives to the attorney a lien 
upon the claim which cannot be defeated by a secret settlement 
between the parties before trial. While such lien does not pre- 
vent the parties from making an honest settlement between 
themselves, yet it attaches to the amount they agree upon the 
instant the agreement is made; and if the defendant pays over 
the whole amount to the plaintiff, disregarding the lien, he may 
still be held liable in an action by the attorney to account to 
him for his share of that amount. (Ck>de of Civ. Pro., sec 66.) 
{Decided February, 1903.) 

Appeal from a judgment of the Appellate Division of the 
Supreme Court in the Second Judicial Department affirming 
a final judgment sustaining a demurrer to the complaint. 

It is alleged in the complaint; in substance, that on the 
6th of January, 1900, the plaintiff, an attorney and counselor 
at law, was retained by the defendant, Louis Olsen, to com- 
mence and prosecute an action against the Brooklyn Heights 
Railroad Company to recover $50,000 damages for personal 
injuries received by said Olsen through the negligence of 
said company, whereby he lost his right leg. A written 
agreement was entered into between Olsen and the plaintiff 
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whereby the former agreed that the latter, in consideration 
of his professional services to be rendered and the dis- 
bursements to be made in the said action, should have 
50 per cent, of the verdict recovered therein. The action 
was commenced and prompt notice in writing was given to 
the defendant that the plaintiff claimed a lien upon the 
papers and subject-matter of the action for his services therein, 
and requesting it to make no settlement with said Olsen 
or with any person other than himself. After the defendant 
had served its answer and the case, duly noticed for trial by 
both parties, had been placed upon the calendar for trial, 
the defendant, without notice to the plantiff herein, settled 
with the plaintiff therein and agreed to pay him the sum 
of $1,500. Upon receiving from him a written release of 
all claims by reason of said cause of action, it paid him that 
amount, but no provision was made for the satisfaction of 
the plaintiff's lien. The settlement was made in secret, 
and on the next day, Olsen, who was financially irresponsible, 
returned to Norway, his native country, where he has since 
remained. The plaintiff alleged that, by virtue of these 
facts, he was justly entitled to the sum of $750, one-half of 
the amount paid in settlement as aforesaid, but that no 
part thereof had been paid by either of the defendants, 
although payment had been duly demanded. His demand 
for judgment was that his lien in said action as attorney for 
said Olsen "be ascertained and foreclosed against said de- 
fendants and each of them; that this court settle and deter- 
mine the equities of the parties hereto in relation to plaintiff's 
said lien in the action hereinbefore referred to"; that by 
reason of the premises the defendants, or either of them, 
be adjudged to pay him the amount claimed ''based upon'i 
said settlement, and for such other relief "in the premises 
as shall be just and equitable." 

The defendant railroad company demurred to the com- 
plaint upon the ground that it did Hot state facts sufficient 
to constitute a cause of action. The demurrer was sus* 
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tained both by the Special Term and the Appellate Division, 
and after the entry of final judgment the plaintiff appealed 
therefrom to this court. 

John R. Dos Pasaos and Carl Fi0cA«r-^anaen| for appellant. 
John L. Wells, for respondent. 

Vann, J. — The law has made great progress in protecting 
members of the bar since Blackstone wrote that ''a counsel 
can maintain no action for his fees, which are given not as 
locaiio vet condttctio, but as quiddam honorarium; not as a 
salary or hire, but as a mere gratuity, which a counselor 
cannot demand without doing wrong to his reputation" 
(Chase's Blackstone, 3d ed., 630). It seems strange to the 
lawyer of this generation to read the report of a case decided 
as recently as 1841, in which those eminent lawyers, Samuel 
Stevens and Peter Cagger, as co-partners, had sued their 
client to recover the sum of $300 for arguing two cases in 
the Court of Errors (Stevens v. Adams, 23 Wend. 57; aflPd, 
sub. nom. Adams v. Stevens, 26 Wend. 451). It was gravely 
argued for the defendant ''that at common law a counselor 
cannot maintain an action for his fees''; that "such is un- 
deniably the law of England, and in this State it has not 
been held otherwise, the question never haying been directly 
brought up for adjudication." It was held, however, with- 
out a dissenting vote either in the Supreme Court or the 
Court of Errors, that the action would lie, although there 
was no reported precedent in this State to justify it. Chan- 
cellor Wolcott, writing for the Court of Errors, declared 
that he had no doubt "that by the law of this State, as it 
has always existed from the time of its first settlement, the 
lawyer, as well as the physician, was entitled to recover a 
compensation for his services; and that such services were 
never considered here as gratuitous and honorary merely." 
Judge Cowen for the Supreme Court said that, as he under- 
0tood, "there has been a case, perhaps several cases, in thia 



Digiti 



zed by Google 



VOL. XXXIII. 329 



Carl Fischer-Hansen, Aplt, v, Blslyn Hgto. R.R. Co., Reap. 

court wherein counsel have been allowed to recover of their 
clients argument fees in a quantum meruU." 

Thus, within the memory of lawyers now living, the right 
of counsel to recover compensation from their clients, outside 
of the fee bill, was challenged at the bar and elaborately 
discussed by the bench, three opinions having been written 
in the court of last resort to show that the right existed. 
There has been a marked advance since then, mainly through 
the Legislature, which has been generous to members of the 
legal profession, not only in costs and allowances, but also 
in providing a lien upon the subject of the action to secure 
their compensation. 

When the Code of Procedure was enacted in 1848 the 
fee bill was abolished, all restrictions upon "the right of a 
party to agree with an attorney, solicitor or coimsel, for 
his compensation" were repealed, and the measure of such 
compensation was thereafter "left to the agreement, express 
or implied, of the parties" (L. 1848, ch. 379, sec. 258). 

In 1876, when the first part of the Code of Civil Procedure 
was passed, the only regulation upon the subject was the 
following: '^The compensation of an attorney or counselor 
for his services is governed by agreement, express or implied, 
which is not maintained by law" (L. 1876, ch. 448, sec. 66). 

While this statute was in force a case arose wherein the 
plaintiff sued a railroad company for damages owing to per- 
sonal injuries caused by its negligence. He made a written 
agreement with his attorney to give him one-half of the re- 
covery for prosecuting the action and paying the expenses. 
After the commencement of the action the defendant, with 
notice of the facts, settled with the plaintiff by paying him 
$1,000, and it was held by this court that, as the cause of 
action was not in its nature assignable, the party could not, 
by any agreement before verdict or judgment, give hia 
attorney an interest therein, and that the settlement was a 
bar to the action, notwithstanding the agreement that the 
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attorney was to receive a share of the recovery (Coughlin v. 
N. Y. C. & H. R. RR., 71 N. Y. 443). 

After this decision, and doubtless owing to it, said section 
was amended by adding at the end thereof the following: 
''From the commencement of an action or the service of an 
answer containing a counterclaim, the attorney who appears 
for a party has a lien upon his client's cause of action or 
counterclaim, which attaches to a verdict, report, decision, or 
judgment in his client's favor, and the proceeds thereof in 
whosoever hands they may come; and cannot be affected 
by any settlement between the parties before or after judg- 
ment" (L. 1879, chap. 642, p. 617, sec. 66). 

In 1899 the section was further amended by making it 
apply to a special proceeding, extending the lien to a claim 
as well as a cause of action and a counterclaim, and pro- 
viding a remedy to determine and enforce the lien upon the 
petition of either attorney or cUent, so that the section in its 
present form, and as it stood when this controversy, arose, 
is as follows: ''The compensation of an attorney or coimselor 
for his services is governed by agreement, express or implied, 
which is not restrained by law. From the commencement 
of an action or special proceeding, or the service of an answer 
containing a counterclaim, the attorney who appears for 
a party has a lien upon his client's cause of action, claim or 
counterclaim, which attaches to a verdict, report, decision, 
judgment or final order in his client's favor, and the proceeds 
thereof in whosoever hands they may come; and the lien 
cannot be affected by any settlement between the parties 
before or after judgment or final order. The court upon 
the petition of the client or attorney may determine and 
enforce the lien" (L. 1899, chap. 61, p. 80, sec. 1; Code Civ. 
Proc, sec. 66). 

Thus we have a statute gradually progressing in one 
direction, which has required more than half a century for 
its development. It consists of only three sentences, but 
each has been the subject of one or more independent en- 
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actments intended to protect attorneys and enable them 
to collect pay for their services. The first establishes free- 
dom of contract between attorney and client with reference 
to the compensation of the former. The second and most 
important gives the attorney a lien upon his client's claim 
and cause of action, and when the cause of action is merged 
in a verdict, report, decision or judgment, the lien attaches 
to that also as well as to the proceeds thereof, so that it 
cannot be affected by a settlement made between the parties 
at any stage of the action. The third provides a new remedy. 

This act was construed by us in a recent case where the 
cause of action had become merged in a judgment, and we 
held that the statute created '' a hen in favor of the attorney 
on his client's cause of action, in whatever form it may 
assume in the course of the litigation, and enables him to 
follow the proceeds into the hands of third parties without 
regard to any settlement before or after judgment"; that 
all the world must take notice of the lien, and that it was 
unnecessary for the attorney to give notice of his claim to 
the other party (Peri v. N. Y. C. & H. R. RR., 152 N. Y. 
521). 

In discussing the subject we said: ''It is urged by the 
defendant's counsel that this construction of the section is 
agunst public policy, as the law favors settlements; that 
the plaintiff's attorney might refuse to disclose his hen, and 
thereby stand in the way of settlement and compel the 
parties to litigate who desired to compromise their differ- 
ences. This criticism overlooks the fact that the existence 
of the lien does not permit the plaintiff's attorney to stand 
in the way of a settlement. The client is still competent 
to decide whether he will continue the litigation or agree 
with his adversary in the way." 

There is much learning in the books relating to the lien of 
an attorney upon a judgment for his costs as it existed 
before the statute, and though now virtually obsolete, it 
shows the fixed determination of the courts to protect 
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• judgment wae not created by statute, but was ''a device 
InTenied by the eourts for the protection of attoraeys against 
tJbe knavery of their clients hj disahHng their clients from 
reeeiving the fruits of reeoveries without paying for the 
vahiable services by which the recoveries were obtained 
(Goodrich v. McDonald, 112 N. Y. 157, 163). 

We now have under consideration a case where a settle- 
ment was made before judgment or even a trial, and the 
defendant claims that the lien of the plaintiff did not attadi 
to the sum which it agreed to pay for a release of the cause 
of action. Its counsel concedes that the plaintiff might 
have interposed and prosecuted the action to judgment in 
his own bdialf , notwithstanding the settlement. This form 
of relief is clumsy and illo^cal, because it authorizes the 
trial of a dead lawsuit in the interest of one who never owned 
the claim upon which it was founded. It was a device of 
the courts, not of the Legislature, and sprang from the 
necessity of providing some remedy against fraudulent set^ 
tlements. While it may still be resorted to in such cases, it 
would be of no value to the plaintiff, because his client 
immediately after the settlement went beyond the jiuis- 
diction of the courts of this country and has remained absent 
ever since. Moreover, by bringing this action the plaintiff 
ratified the settlement and can have no relief except under 
the statute, which it is now our duty to construe. 

The statute is remedial in character, and hence should 
be construed liberally in aid of the object sought by the 
Legislature, which was to furnish security to attorneys by 
giving them a lien upon the subject of the action. The com- 
mon law gave them no lien until the entry of judgment, but 
the statute gives them one from the commencement of the 
action. If the claim is prosecuted to judgment, or to a 
decision upon which judgment may be entered, the lien 
reaches forward and attaches to that also. When the claim 
is thus extinguished by merger m a higher security, the 
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statute makes express provision for the transfer and con- 
tinuance of the lien. When, however, the claim is ex- 
tinguished by a settlement, the statute does not expressly 
provide that the lien shall extend to the proceeds, and the 
precise question before us is whether, in view of the history 
and object of the act, this is impliedly commanded. Upon 
<$ommon-law principles the lien on the cause of action follows 
the proceeds into the hands of the client after payment to 
him, but as in this case he is irresponsible, it is necessary to 
determine whether the lien settled upon the fund before 
the defendant paid it over. Where was the lien during the 
interval, whether long or short, between the time of coming 
to terms and the time of payment? The statute says that 
the lien cannot be affected by any settlement "between the 
parties before or after judgment, but does it mean that no 
settlement whatever can be made without the consent of the 
attorney? It clearly means this, unless a lien is impliedly 
transferred to the proceeds of the settlement. But did the 
Legislature, in its effort to protect attorneys, intend to 
sacrifice the client by preventing him from making an honest 
settlement of his own cause of action? Did it intend to 
overturn the ancient and honored rule of law that settlements 
are to be encouraged, by giving the attorney power to insist 
that the litigation must continue until he consents that it 
should stop? Did it intend to so tie the hands of the client 
that he could not settle his own controversy without the 
permission of his attorney? A cause of action is not the 
property of the attorney, but of the client. The attorney 
owns no part of it, for a lien does not give a right to property, 
but a charge upon it. As it is merely incidental and for 
the purpose of security only, it would not be reasonable 
to hold that the Legislature intended it should be the means 
of blocking an honest and genuine adjustment of contro- 
versies. We think the lien is subject to the right of the 
client to settle in good faith, without regard to the wish of 
the attorney, and we so held in the Peri case; where we 
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declared that ''the existence of the lien does not permit 
the plaintiff^s attorney to stand in the way of a settlement/' 
The right of the parties to thus settle is absolute and the 
settlement determines the cause of action and liquidates 
the claim. This necessarily involves the reciprocal right 
of the attorney to follow the proceeds of the settlement, 
and, if they have been paid over to the client, to insist that 
his share be ascertained and paid to him, for the defendant 
is estopped from saying that with notice of the lien he parted 
with the entire fund. 

Of course we do not refer to dishonest settlements made 
to cheat attorneys, which the courts will brush aside with 
a strong hand, but to honest settlements, made in good faith, 
because the client preferred something certain in hand to 
the uncertainty of protracted litigation. Such settlements 
are not prohibited by the existence of the attorney's lien. 
The Legislature did not intend to make the lien the chief 
thing, nor to compel the client to abdicate his position as 
principal in favor of the agent or attorney whom he employed 
in order to secure his rights. It did not intend to prevent 
him from dealing with his own property as he saw fit, pro- 
vided he exercised his honest judgment and took no advan- 
tage of his attorney. In this case the plaintiff, by standing 
on the settlement, admits that it was made in good faith, 
and thus confirms his lien upon the proceeds, which was not 
defeated by payment to his client, for the defendant paid 
at its peril. It had both actual and constructive notice of 
the lien, and while it does not appear that it knew the share 
of the fund that the plaintiff was entitled to receive, its duty 
was to ascertain the amount and retain it for him. 

Moreover, the general rule is that a lien upon the property 
attaches to whatever the property is converted into, and is 
not destroyed by changing the nature of the subject. Thus 
a lien upon timber ordinarily extends to the shingles made 
out of it; a lien upon domestic animals to their young sub- 
Bequently bom, and a lien upon a mortgage to the land into 
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which the mortgage is converted by foreclosure. It follows 
its subject and cannot be shaken off by a change of form or 
substance. It clings to any property or money into which 
the subject can be traced^ until it reaches the hands of a 
bona fide purchaser. So a lien upon a claim or a cause of 
action follows the f imd created by a settlement of the claim, 
which thereupon ceases to exist. It attaches to the amount 
agreed upon in settlement the instant that the agreement is 
made, and if the defendant pays over to the client without 
providing for the lien of the attorney, he violates the rights 
of the latter and must stand the consequences. We think 
that the plaintiff had a lien upon the sum which the defendant 
agreed to pay to extinguish the cause of action, and that 
the law will not permit it to say that it has nothing in its 
hands to satisfy it. The lien was not affected by the adjust- 
ment, but leaped from the extinguished cause of action to 
the amount agreed upon in settlement. 

The remedy provided by the Code by means of a petition 
is not exclusive, but cumulative, for a court of equity has 
always* had power to ascertain and enforce liens. We have 
endeavored to establish that the plaintiff's hen was trans- 
ferred from the cause of action to the fund into which the 
claim was converted by the action of the parties, and hence 
within familiar principles a court of equity has power to 
enforce that lien in an action brought for that purpose. 
Actions to establish and enforce liens are among those most 
familiar to equity jurisprudence. Even if the relief ulti- 
mately granted is in the form of a money judgment, still 
that will be possible only through the exercise of equitable 
jurisdiction in ascertaining the lien and determining its 
amount. A money judgment may then follow, as a fore- 
closure is unnecessary when the subject of the lien has 
abeady been converted into money (Baily r. Homthal, 
164 N. Y. 648, 661; Mooney v, Byrne, 163 N. Y. 87, 96). 
While the statute gives the lien, the plaintiff must show 
that he comes within the statute by establishing the facts 
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alleged in his complaint, and the action is open to any 
defense tending to show that no lien ever existed, or that 
if it once existed it was discharged with the consent of the 
plaintiff or was waived or forfeited by his misconduct or 
neglect. 

The judgment should be reversed, the demurrer ovemiled 
and judgment rendered for the plaintiff, with costs in all 
courts. 

Parker, Ch.J.; Grat, Bartlbtt, Haight, Martin and 
Werner, JJ., concur. 

Judgment reversed, &c. 



IN THE MATTER OF THE JUDICIAL SETTLEMENT 
OF THE ACCOUNT OF MARY E. FITZSIMONS, AS 
ADMINISTRATRIX DE BONIS NON OF ANN CAS- 
SIDY, DECEASED; IN THE MATTER OF THE APPLI- 
CATION OF I. NEWTON WILLIAMS TO ENFORCE 
AN ATTORNEY'S LIEN; I. NEWTON WILLIA.MS, 
APPELLANT, v. MARY E. FITZSIMQNS, ADMINIS- 
TRATRIX, RESPONDENT. 

Court op Appeals— February, 1903. 

§§ 86, 73, 74. 

Attomey'B Lien^Affreement for Fifty per Cent, of Reoovmy— 
Secret Settlement Between Parties, 

An agreement l>etween an attomej and bis client whereby tbe former 
is retained to discover and secure all tbe property to which tbe 
latter is entitled as an heir at law and next of kin of a decedent, 
and whereby the client assigns and sets over to bis attorney 
one-half of all the property which may be recovered in full of 
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his compenflation, out of which one-half when recoyered the 
attorney agrees to compensate the attorney for whom he is 
substituted, for past services and for services to be rendered 
thereafter, as an associate, is not champertous; and is not ob- 
noxious to sections 73 and 74 of the Code. 

Under section 74 of the Code, an attorney may agree upon his com- 
pensation; his agreement may be contingent upon success and 
payable out of the proceeds of the litigation and he may agree 
that his compensation shall cover his own services and those 
of another attorney associated with him. 

When a client settles with his adversary without notice to his at- 
torney and in fraud of his rights, of which the adversary has 
notice, and the attorney endeavors, under section 66 of the 
Code, to protect his lien in the proceedings in which the settle- 
ment was made, and asserts such an agreement and alleges that 
he has a status to continue the proceeding in the enforcement 
of his lien, the agreement cannot be held illegal as being un- 
conscionable until the question has been fully and fairly in- 
vestigated and the facts established by a trial. 

Until such trial shall have been had, it is not competent for an ap- 
pellate court on affidarite alone to hold as a matter of law that 
an agreement itor one-half the recovered amount is uncon- 
scionable. 

Upon the trial of the issues presented to the court in which the pro- 
ceeding has been pending, that court presumably will make such 
disposition of the matter as justice requires and may establish 
the attorney's lien to such an extent only as shall be legal in 
view of the agreement between the parties. 

Where an accounting executrix settles with an objectant with notice 
of the attorney's lien and in fraud of his rights under an agree- 
ment, and seeks, upon filing a withdrawal of the objections and 
a release of the objectant's rights, to dismiss the attorney from 
the «se and to have the account judicially settled, whereupon 
the attorney presents a petition setting forth facts entitling 
him to a part of any recovery to which his client would be en- 
titled upon the accounting and praying for the determination 
and enforcement of his lien, and such accountant's motion is 
denied by the Surrogate, the order of the Appellate Dirision re- 
versing the Surrogate and dismissing the petition of the at- 
torney for the enforcement of his lien and imposing personal 
costs upon the attorney, is a final order and reviewable in the 
Court of Appeals. 
{Decided Fe(>ntary, 1903.) 
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Appeal from an order of the Appellate Division in the 
First Department, reversing an order of the New York 
Comity Surrogate's Comt, and dismissing the appellant's 
proceeding to establish and enforce an attorney's lien and 
denying him the reUef prayed for in his petition therem. 

Henry W. Jesmp, for appellant. 
Charles E. Miller, for respondent. 

Martin, J.-On August 27, 1897, Ann Cassidy died in 
theCity of New York, leaving her surviving, as her only heirs 
at Uw and next of kin, a daughter, Mary E. Fitzsimons; a 
son, Peter A. Cassidy, and a grandson, John P. McNally. 
About ten days before her death she deUvered to Father 
Colton, rector of St. Stephen's Roman CathoUc Church, 
eighteen or twenty bank books belonging to her, and re- 
quested him to collect the sums due thereon, amounting 
to $71,481.93, declaring that she would subsequently mform 
him what disposition to make of the money, when so col- 
lected. He collected that amount, but the intestate never 
gave him any instructions or information as to the disposi- 
tion she desired made of the amount thus received by him. 
Subsequently to her death he delivered to Mary E. Fitz- 
simons $12,931.63 and an equal amount to Peter A. Cassidy. 
He also delivered to the latter, who had been appointed 
administrator of the estate of Ann Cassidy, deceased, as such 
administrator, the further sum of $43,618.66 to protect 
the rights of John P. McNally as one of the next of kin and 
heirs at law of the deceased. This sum Peter A. Cassidy 
deposited for the estate with the New York Life Insurance 
and Trust Company in his name, as such administrator. He 
afterwards died, and Mary E. Fitzsimons was appointed 
as administratrix de bonis non. Soon after her appointment 
she withdrew from the insurance and trust company the 
amount so deposited by Peter, and secretly, and without 
any notice to John P. McNally, his father, or his committee. 
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divided it between herself and Mary L. Cassidy, the widow 
of Peter A. Cassidy, to the exclusion of John P. McNally and 
the parties representing him or his interest therein. At the 
time of the death pf Ann Cassidy, John P. McNally was, 
and had been for years, insane and confined in an asylum 
in the State of New Jersey, of whom William Harrigan had 
been duly appointed a committee both of his person and estate 
by the Supreme Court of the State of New York. The 
appellant's first retainer was by such committee, by whom 
he was employed as attorney to discover and obtain the 
property belonging to such estate in which his ward had 
an interest, which arrangement or retainer was made with 
the consent and approval of Michael McNally, the father of 
such incompetent. After the death of John P. McNally, 
leaving his father his only next of kin and heir at law, the 
latter, under and by a written agreement, retained the 
appellant as his attorney to discover and secure all the 
property to which he was entitled as heir at law and next 
of kin of his deceased son in the estate of Ann Cassidy, and 
agreed to pay him, in full compensation for his services, 
one-half of the property that should be recovered. He 
also thereby assigned and set over to the appellant one-half 
of all the property which he thus inherited. The appellant 
accepted the employment and agreed to perform the neces- 
sary services, and likewise to pay out of the compensation 
he should thus receive the claim of Robert S. Pelletreau for 
his services therein, who was also then employed to act, and 
acted as one of the attorneys in the case in conjunction with 
the appellant. Of this agreement, notice was given to all 
the parties interested in the estate. 

In 1901 proceedings were instituted by the appellant as 
such attorney in the Surrogate's Court of the County of 
New York to compel Mary E. Fitzsimons, as administratrix 
of the estate of Ann Cassidy, deceased, to account as such 
for the estate of her intestate. She thereupon filed an 
account in the form of an affidavit, in which she averred that 
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Bhe never reoeived any prop^ty of any kind or description 
belonging to the estate of the decedent. The appellant, as 
attorney for McNally and Harrigan, administratorB of the 
estate of John P. McNally, deceased, then filed objections 
to the account, charging the administratrix with having 
received upwards of $40,000 in cash and of being legaUy 
responsible to account for 985,000 in addition thereto. 
After these objections were filed, the matter was, by the 
Surrogate's Court, referred to Charles H. Beckett, Esq., 
to take proof thereon. Thereafter such reference proceeded 
to a hearing, and continued from time to time from the 
6th of December, 1901, to the 8th of May, 1902. On the 
1st of April, 1902, counsel for the administratrix offered 
in evidence before the referee a consent purporting to have 
been signed on March 21 by Michael McNally, one of the 
contestants of the account, withdrawing the objections and 
consenting that the account be judicially settled and allowed 
as filed. It is obvious from the record that this consent was 
procured secretly and by collusion between the respondent 
and said McNally, who was insolvent and irresponsible. A 
motion was then made by the administratrix that the referee 
report to the court approving such account. This motion , 
was opposed by the appellant upon the ground that he had 
a lien upon and an assignment of a part of the claim of 
McNally for his fees and compensation as such attorney, 
which should be first adjusted. The motion was denied. 
Subsequently a release by McNally was produced ; the motion 
was renewed and was opposed upon the same ground. The 
matter was then brought before the Surrogate's Court, where 
the same motion was made, and thereupon the appellant 
filed a petition setting forth the facts of his retainer as attor- 
ney; that he had a lien upon the claim of McNally for his 
fees and services performed under such retainer; had a 
written agreement therefor and an assignment of one-half 
of such claim; that the settlement was secret and collusive, 
and that his client was insolvent, and prayed that the motion 
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might be denied and the reference oontinned to tiie end 
that his rights as such attorney under his agreement and 
under the provisions of the Code might be determined and 
enforced according to law. The record tends to show that 
after they had full notice of the appellant's claim and assign- 
ment; Mary E. Fitzsimons and Mary L. Cassidy, by whom 
the property of the estate had been wrongfully appropriated, 
agrc^ with Michael McNally to pay the appellant and his 
associate their fees and compensation, and gave a bond in 
the penal sum of $20,000 to indemnify him against all their 
charges. Upon the presentation of the appellant's petition 
and the affidavits and other papers accompanying it, the 
motion of the administratrix was denied. She then appealed 
to the Appellate Division, which reversed the order denying 
her motion and dismissed and denied the petition of the 
appellant to have his lien as such attorney determined and 
enforced. It further ordered that the objections to the 
administratrix's account be withdrawn, the referee directed 
to report to the Surrogate's Ck)urt approving her account 
as filed, and that the appellant pay to her $10 costs on the 
dismissal of his petition and $10 costs on the motion to with- 
draw. From that determination the appellant has appealed 
to this court. 

The first question presented is whether the order appealed 
from was a final order in a special proceeding and reviewable 
by this court. A proceeding before the surrogate for a com- 
pulsory accoimting by the administratrix was pending. The 
latter applied to have the objections to her account with- 
drawn, and the proceedings terminated in her favor upon 
the consent of one of the original contestants. Upon the 
presentation of that motion to the Surrogate's Court the 
appellant presented a petition setting forth facts entitling 
him to a part of any recovery to which his clients would be 
entitled upon such accounting and to compensation 
as attorney for the contestants. He also asked that his 
righto as such attorney under the agreement between himself 



Digitized by 



Google 



342 CIVIL PBOCEDUBE BEPOBTS. 

Matter of Fitaiiinann. 

and the contestants be determined in that proceeding and 
the proceeding continued for that purpose. That he had a 
right to present such a petition to the Surrogate's Court 
and that it was the duty of the court to continue the pro- 
ceeding for the purpose of enabhng him to establish his 
right to the compensation claimed, especially as his client 
was insolvent and the alleged settlement was secret and 
collusive, is abundantly ^tablished by the plain provisions 
of the statute and the decisions of this court (Code Civ. Pro., 
sec. 66; Peri v. New York Central RR., 152 N. Y. 521 ; Matter 
of Regan, 167 N. Y. 338; Matter of King, 168 N. Y. 53; 
Fischer-Hansen v. B'klyn Heights RR., 33 Civ. Pro. Rpts.) 
That the proceeding instituted by the appellant to establish his 
lien was a special proceeding which might be properly insti- 
tuted in a Surrogate's Court there is now no doubt. Obviously 
the Surrogate's Court entertained that view and continued 
the proceeding for that purpose. But the Appellate Division 
dismissed the appellant's petition and denied his right to 
establish such lien before any evidence as to the facts had 
been given and with no proof before it except that set forth 
in the affidavits used upon the motion. The order of the 
Appellate Division dismissing the appellant's petition and 
denying his right to establish such lien was a final order in a 
special proceeding, and, therefore, appealable to this court. 

This brings us to the consideration of the question whether^ 
the learned Appellate Division was justified in den3nng the 
appellant the relief sought and in dismissing his proceeding. 
The grounds upon whch this deter mination was based were 
twofold: First, that the agreement entered into between 
the appellant and his client was champertous; and, second, 
that it was unconscionaCble. 

First, then, was it champertous. Section 74 of the Code 
of Civil Procedure provides that "An attorney or counselor 
shall not, by himself or by or in the name of another person, 
either before or after action brought, promise to give or 
procure to be promised or given, a valuable consideration 
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to any person as an inducement to placing, or in consideration 
of having placed, in his hands or in the hands of another 
person, a demand of any kind, for the purpose of bringing 
an action thereon. But this section does not apply to an 
agreement between attorneys and counselors, or either, 
to divide between themselves the compensation to be re- 
ceived." The conunon-law doctrine relating to champerty 
and maintenance no longer exists in this State (Sedgwick v. 
Stanton, 14 N. Y. 289). The subject is now regulated by 
sections 73 and 74 of the Code of Civil Procedure (Irwin v. 
Curie, 171 N. Y. 409, 411). The first of these sections pro- 
hibits an attorney or counselor from buying a claim with 
the intent and for the purpose of bringing an action thereon, 
and has no application here. Under section 74 an attorney 
may agree upon his compensation, his agreement may be 
contingent upon his success and payable out of the proit^eeds 
of the litigation, and such contracts are not illegal, but are 
continually enforced. With the question whether the 
statute permitting such contracts is wise or otherwise we have 
nothing whatever to do. Such is the law, and if the agree- 
ment made by the appellant is within its protection, it is 
valid, and it is the duty of the courts to enforce it. The 
learned Appellate Division were of the opinion that this 
contract fell within the condemnation of section 74 for the 
sole reason that the appellant agreed to pay out of such 
compensation as he should receive any claims that his asso- 
ciate attorney might have for services performed, or to be 
performed, by him in such litigation. It is to be observed 
that there was nothing in this agreement by which the appel- 
lant became personally responsible to pay his associate. 
The effect of the agreement was that the appellant was to 
have one-half of the recovery, and out of it and not other- 
wise was to compensate his associate. In other words, the 
real arrangement between the parties was that one-half 
of the recovery should be paid and received in full com- 
pensation for the services of the appellant and his associate. 
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To say that by this provision the appellant had promised 
to give, or that there should be pyen^ to hisdientsavaluable 
eonsideralion as an inducement to placing the account in 
his hands is not a fair construction of the agreement. Here 
was a fund being wrongfully secreted and retained by and 
with the consent of an administratrix which in part belonged 
to the client of the appdlant and his associate. The three 
being present, an agreement was entered into by .which 
the attorneys were to have one-half of any property that 
could be found and recovered, to be delivered to Williams, 
and out of the property thus received by him he was to com- 
pensate his associate for his services. We think this agreo- 
ment does not fall within the prohibition of section 74. As 
was, in effect, said by Finch, J., in Fowler v. Callan (102 N. Y. 
895, 398), the appellant neither sought the retainer nor 
did anything to induce it. So far as appears, it was not 
occasioned by any offer or solicitation of his, but originated 
in the free and unprejudiced choice of the client. The 
agreement appears to have been purely one for compensa- 
tion. The arrangement contemplated success, in which 
event one-half of the recovery would pay both attomejrs. 
The compensation for the services of both would be discharged 
out of the portion of the property which would come into 
the hands of the attorney for that precise purpose. The 
contract in no respect induced or protracted the litigation. 
The appellant stirred up no strife, induced no litigation, but 
merely agreed to take for the compensation of himself and 
his associate, who was present at the time of the agreement 
and presumptively consented to it, one-half of the recovery 
to be divided between them as they should agree. The con- 
tention that this agreement was within the prohibition of 
section 74, and, therefore, void, cannot, we think, be upheld 
(Benedict v. Stuart, 23 Barb. 420; Peri v. New York Central 
RR., 162 N. Y. 621). This case is clearly distinguishable 
from Stedwell v. Hartmann (74 App. Div. 126), as in that 
case the attorney was to pay all expenses ; or, in other words> 
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to himself maintain the suit, and it was held that such an 
agreement was champertous. Not so here. Here the 
appellant agreed merely for a oompensation foi; the services 
of himself and his associate, payable out of the recovery. 

The only remaining question is whether the agreement 
between the appellant and his associate and their client 
that the former should receive one-half of the recovery is 
unconscionable, and for that reason the appellant's proceeding 
should have been dismissed and his right to establish and 
enforce a lien for their compensation denied. In the first 
place, it is difficult to see how the court below could have 
properly reached the conclusion that the agreement was 
unconscionable, without proof as to the amount the appellant 
would have received if such lien had been established and 
enforced, or if the entire services performed by the appellant 
and his associate, or of the actual expenses to which they 
were subjected, and the other facts relating to the subject. 

In view of the fact that by express statute the right is 
conferred upon an attorney or counselor to regulate the 
amount of his oompensation by agreement with his client^ 
which is unrestrained and unlimited by law, we cannot see 
how such an agreement can be interfered with and held 
ill^al until the question has been fully and fairly investigated 
and the facts relating to the transaction plainly established 
by a trial. The statute conferred upon the parties the right 
to make the contract, and conferred upon the court no 
authority to make it for him. If, however, upon a proper 
examination of the appeUant's claim it should be found 
that the agreement between himself and his cUent was 
induced by fraud, or that the compensation provided for was 
80 excessive as to evince a purpose to obtain improper or 
undue advantage, the court might correct any such abuse. 
Admitting that, it furnished no justification for the court's 
dismissal of the appellant's proceeding to establish an 
attorney's lien where there was no proof as to the amount of 
labor performed, or the amount which would in fact be 
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received by the attorney under the agreement made between 
them. As was said by Bartlett, J., in the Peri case: ''The 
settlement of a litigation ought, in fairness, to be made 
with full knowledge of plaintiff's attorney and under con- 
ditions protecting his lawful lien. If he seeks to take an 
unfair advantage of a desire to settle, he is, as an officer of 
the court, under his constant scrutiny and control, and will 
be confined in his lien to his taxable costs and such additional 
amount as he may be able to duly establish by agreement, 
express or implied.'! 

In this case the amount of the estate was never clearly 
established. Nor were the character and extent of the 
services performed definitely proved. Indeed, there was 
no issue between the parties as to the fairness or propriety 
of the contract, but the only ground upon which the re- 
spondent sought an affirmance of her account upon the 
consent of one of the contestants was that the attorney 
had no right to proceed in the Surrogate's Court for the 
purpose of establishing their lien. In other words, the only 
question raised in the Surrogate's Court was as to the juris- 
diction to continue the proceedings for the purpose of estab- 
lishing and enforcing the attorney's lien. The Surrogate's 
Court held that it had such jurisdiction and denied the motion 
to affirm the administratrix's account, thus in effect holding 
that the appellant had a right to contest the accounts of 
the administratrix and the release which was subsequently 
executed by the contestant to protect his right as assignee, 
as well as attorney therein. But when the case reached the 
Appellate Division the question upon which the motion was 
decided by the court below was ignored, and that court held, 
as a matter of law, that the agreement was unconscionable. 
Under the circumstances it seems impossible that the learned 
Appellate Division had any jurisdiction to review that ques- 
tion when there was no issue raising it or triarpresenting the 
facts relating thereto. Surely the appellant could not 
properly be thrown out of court and have his petition dis- 
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missed and all relief denied without an opportunity to be 
heard upon the question. If, after trial, when the question 
has been properly presented by proof, it shall be shown that 
the amount claimed was unconscionable, it is fair to pre- 
sume that the trial court will make such disposition of the 
matter and establish the appellant's lien to such an extent 
only as shall be legal in view of the agreement between the 
parties. When that question has been passed upon by 
the trial court it may be properly presented to the learned 
Appellate Division for review. But until it is so presented, 
that court has no right to determine the question. "It is 
one of the fundamental principles of our law that questions 
of fact are to be tried and determined in a court of original 
jurisdiction, and it is not the appropriate function of an 
appellate court to determine controverted questions of fact 
and render final judgment upon such determination'! 
(Benedict v. Amoux, 154 N. Y. 715, 724). This principle 
applies to an appeal from a final order in a special proceeding, 
as well as from a judgment (Code of Civ. Pro., sec. 1361), 
and the procedure and rights of the parties upon an appeal 
from such an order are to be considered in the same manner, 
subject to the same powers and limitations as action where 
the sameissues are involved (People ex reL Man. R'y t?. Barker, 
152 N. Y. 417; Matter of Chapman, 162 N. Y. 456, 460). 

Thus we are led to the conclusion that the learned Appel- 
late Division erred in dismissing the plaintiff's petition and 
den3nng him the relief sought, when there had been no in- 
vestigation or trial as to the facts, and that the order of the 
Appellate Division should be wholly reversed, and the pro- 
ceeding remitted to the Surrogate's Court for further action 
thereon. 

Order of Appellate Division reversed and the order of 
the Surrogate's Court affirmed, with costs to abide the final 
award of costs in the proceeding. 

Parker, C.J.; and Gray, O'Brien*, Haight, Vann and 
Werner, JJ., concur. 
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YOBKVILLE BANK, BESPONDENT, v. THE HENBY 
ZELTNEB BBEWING COMPANY, DEFENDANT. 

WILLIAM B. SUTHEBLAND, AS TEMPOBABY BE- 
CEIVEB OF THE PBOPEBTY OF THE HENBY 
ZELTNEB BBEWING COMPANY, APPELLANT. 

SupRiocE Court — ^Appsllate Division. Fibst Depart- 
KENT — March^ 1903. 

§§ 431, 1810, 6UBD. 3. 

Beiignatum of Officer of Corporation — Service of Ptoeeee Upon Of- 
ficer After Reeignation — Appointment and Authoritff of Receiver^ 

Th% reeignatioii of an officer of a private corporation beeomes valid 
and cflTectual without acceptance. Senrice of process upon such 
an officer, after his resignation, does not bind the corporation. 

The Supreme Court has jurisdiction to appoint a receiver of the 
property of an insolvent domestic corporation, at the suit of a 
stockholder thereof, to care for and preserve its assets, on the 
ground that its directors, president and treasurer had resigned, 
and the corporation had no officer empowered to hold its assets. 

The modification of an order appointing such a receiver, by relieving' 
a particular creditor from the operation of an injunction con- 
tained therein, does not invalidate the receivership, and the 
receiver is authorised to move to vacate a judgment entered 
against the corporation. 

(See Zeltner v. The Henry Zeltner Brewing Co., S3 K. Y. Civ. 
Pro. 298.) 
{Decided March, 1903.) 

Appeal from order denying motion by the receiver to vacate 
judgment. 

Henry A. Forster, for appellant. 
Moses Weinman, for respondent. 
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IVQBASJM, J. — ^The plaintiff commenced this action to 
recover the amount due on a promissory note made by the de- 
fendant corporation and indorsed by the other defendants. 
The summons and complaint was alleged to have been served 
upon the defendant by delivering copies thereof and leaving 
the same with William H. Zeltner, as president of the cor- 
poration, on the 4th day of February, 1902. On February 1, 
1902, three days before this alleged service, William H. 
Zeltner executed the following instrument: 

'^I hereby resign my office as president of The Henry Zelt- 
ner Brewing Company, my resignation to take effect this first 
day of February, 1902. 

''William H. Zbltker." 

At the same time he also resigned as a director of the cor- 
poration. 

On February 5, 1902, an action was commenced by William 
H. Zeltner individually and as executor of the last will and 
testament of Henry Zeltner, deceased, against The Henry Zelt- 
ner Brewing Company. It was alleged in the complaint that 
the plaintiff was a stodJEholder of the defendant corporation; 
that the corporation was insolvent and unable to pay its 
existing debts and obligations; that the directors and the 
president and treasurer of said defendant had resigned their 
offices severally, individuaUy and respectively, which resigna- 
tions had alr^dy taken effect, so that the positions of said 
officers and the directorships in said corporation were in fact 
each and all vacant and unoccupied, and that no other officer 
or director or board of directors remained or existed authorized 
or empowered to hold any of the assets and property of said 
defendant; and asking for the appointment of a receiver to 
preserve the property of the corporation; and an order to 
show cause was granted requiring the defendant and the at- 
torney-general to show cause at Special Term of the Supreme 
Court in the County of Westchester, on the 7th day of 
February, 1902, why a reciver of the property of the cor- 
poration should not be appointed under section 1810 of the 
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Code of Civil Procedure. 'This motion coming on to be 
heard, no one appearing on behalf of the attorney-general, 
and counsel for the defendant corporation not opposing, Wil- 
liam B. Sutherland was appointed receiver "of the property, 
both real and personal, stock, franchises, contracts, things in 
action, assets and effects of every kind and nature of the said 
defendant corporation/' This order was entered on the 7th 
day of February, 1903, and contained an injunction restrain- 
ing the creditors of the corporation from beginning any action 
or proceeding against the said corporation for tiie recovery 
of a sum of money or from taking any further proceedings 
in any such action or proceeding theretofore commenced. 

Subsequently the plaintiff in this action, as a creditor of 
the defendant corporation, applied to the Supreme Court to 
vacate and set aside the order appointing the receiver and for 
leave to enter judgment in its action against the defendants 
and to issue execution against the property of the defendants. 
That motion was denied by the Special Term, whereupon the 
plaintiff in this action appealed to the Appellate Division in 
the Second Department, where the order denying this motion 
was reversed, and the order appointing the receiver modified 
80 as to relieve the YorkviUe Bank from the operation of the 
injunction contained therein, and to permit said bank to 
prosecute its claims and to enforce any judgment obtained 
against the property in the hands of the receiver. Mr. Justice 
Bartlett, in delivering the opinion of the Appellate Division, 
recognized the general proposition that the acceptance of a 
resignation is ordinarily not essential to its effectiveness, 
citing Noble v. Euler (20 App. Div. 649), which sustains 
that proposition; holding, however, that the resignation of 
the oflScers of the defendant corporation did not free them 
from the obligation which previously rested upon them in 
regard to the custody of that property until other oflScers 
should be duly appointed to care therefor; that they still re- 
mained officers empowered to hold the same within the mean- 
ing of subdivision 3 of section 1810 of the Code of Civil Pro- 
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cedure. The court did not intimate that the order appoint- 
ing the receiver was void, but that under such circumstances 
the order^ so far as it enjoined the plaintiff in this action 
from proceeding in its action against the corporation, should 
be modified, and the plaintiff allowed to proceed in his action 
against the corporation. The order appointing the receiver 
was not void. The Supreme Court had jurisdiction to pass 
upon the question as to whether or not there were officers em- 
powered to hold the assets of the corporation, and having 
passed upon that question and determined that a receiver 
should be appointed, its determination was valid until re- 
versed, and the receiver was vested with the title to the assets 
of the corporation until his appointment was revoked by the 
court. The Appellate Division in its order did not vacate 
the order appointing the receiver. Upon the plaintiff's motion 
as a creditor, it modified the order so far as to relieve the 
plaintiff from the effect of the restraining order therein con- 
tained, leaving the order appointing the receiver in other 
respects unaffected. The order of the Appellate Division was 
entered without notice to the attorney-general, and, so far as 
appears, he had no notice of the application to vacate or 
modify the order of February 7 appointing the receiver. The 
plaintiff thus being relieved from the injunction, entered 
judgment against the defendant corporation on the default of 
an answer or appearance by the defendant. Whereupon the 
receiver moved to vacate that judgment upon the ground that 
there was no service of the process upon the defendant cor- 
poration. Section 431 of the Code of Civil Procedure pro- 
vides that " personal service of the summons upon a defend- 
ant, being a domestic corporation, must be made by delivering 
a copy thereof within the State ♦ ♦ ♦ to the president 
or other head of the corporation, the secretary or clerk to the 
corporation, the cashier, the treasurer, or a director or manag- 
ing agent.'' It would seem to be quite clear that there was no 
service of the summons and complaint upon the corporation 
within the provision of this section. The person who was 
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Berved had been the preeident and a director of the corpora- 
tion, but before the service of the sxunmons upon him had re- 
aigned aa president and director thereof. At the time of the 
eerrice of the aummona and complaint he occupied no official 
position in the corporation, and the service of the summona 
and complaint upon him conferred no jurisdiction upon the 
court to proceed against the corporation. Applying the rule 
stated by the Appellate Division in the Second Department 
upon the appeal from the order denying the motion to vacate 
the order appointing the receiver, that the resignation of the 
officers of the corporation did not free them from the obliga- 
tion which previously rested upon them in regard to the 
custody of the property until other officers should be duly ap- 
pointed to care therefor, the officers who had resigned were not 
the officers upon whom the summons and complaint could 
be served under section 431 of the Code which would entitle 
the plaintiff to enter judgment against the corporation. In 
Noble t;. Euler (20 App. Div. 548) it was said: ''Although 
this resignation was not formally accepted until February, 
1892^ the referee correctly held that it became effective when 
tendered in the previous November''; and it was held that a 
report of that corporation^ which the law required to be veri- 
fied by the president, secretary and treasurer of the corpora* 
tion, was sufficient when verified by the president, as by the 
resignation of the secretary and treasurer those offices be- 
came vacant. If, after such resignation, a summons had been 
served upon the secretary and treasurer who had resigned, it 
would seem to be clear that that service would not be a service 
of process upon the corporation. So in this case the service 
of process upon the person who had been president and a 
director of the corporation^ but who had resigned, was not 
sufficient to justify the entry of judgment against the cor- 
poration. 

The only remaining question is whether this receiver could 
move to vacate the judgment. By the order appointing him 
receiver he was vested with the assets of the corporation. It 
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was thus his duty to protect such assets and hold the same 
subject to the order of the court. Under this order he was 
authorized to move to vacate a judgment which^ upon its face, 
gave the plaintiff a right to issue an execution against the 
property of the corporation in his hands when such a judg- 
ment had been entered without authority and was void. I 
think, therefore, the motion should have been granted. 

The further question whether this order of the Appellate 
Division in the Second Department could affect this receiver 
as it was made without notice to the attorney-general, and no 
copy of either the motion papers upon the motion to vacate 
the order appointing the receiver or of the proposed order of 
the Appellate Division entered upon that motion was served 
upon him, is presented. The order appointing the receiver 
having been made upon notice to the attorney-general, he was 
clearly entitled to notice of all applications to modify or 
vacate that order. But as we think that the judgment entered 
against the defendant was improperly entered because the 
court obtained no jurisdiction over the defendant, and that 
the receiver of the corporation had a right to move to vacate 
that judgment, it is not necessary to pass upon the effect of 
the failure to give notice to the attorney-general. 

The order appealed from should be reversed with $10 costs 
and disbursements, and the motion to vacate the judgment 
granted, with $10 costs. 

All concur. 

Note. — Corporation— Rkoeivkb— Who Mat Afflt-— Seb Same Case 

in cottbt of appeals, supra. 

A stockholder and an officer, who is also a non-resident, may apply 
to the court for the appointment of a receiver where an action has 
been brought for the dissolution of the corporation, being a foreign 
corporation, in the state of its domicile. 

Subdivision 3 of section 1810 Code of Civil Procedure authorizes 
such an application to preserve the assets where there are no of- 
ficers empowered to hold the same. McNabb v. Porter Air Lighter 
Co., 44 App. Div. 102-104. 
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A partj in interest may apply. U. S. Trust Co. v, N. Y., W. »• 
& B. Ry. Co., 6 Civ. Pro. 90. 

OtBES RSCEITIB. 

A receiyer in the State of New York may be appointed, notwith- 
standing the appointment of a foreign receiver, says the court. 
"There is a manifest distinction between a receiver of property of 
a corporation and a receiver of the corporation. • • • Sections 
1810 and 1812 of the Code of Civil Procedure do not interfere with 
this power, and if they did it might well be that they would be 
unconstitutional as infringing the ancient jurisdiction of the court." 
Popper V. Supreme Council, 61 App. Div. 406-406; Phoenix Foundry 
17. North Riv., etc., 6 Civ. Pro. 106; Woerishoffer v. North River., etc., 
6 Civ. Pro. 113. 

TiTLx OF Rbceiveb — Continues until a court of equity in that action 
shall determine the question touching the funds and make a final 
order in the premises. Smith v, Danxig, 3 Civ. Pro. 127-136. 
Whew Receiveb Kot Afpoiivted. 

Where the dissolution of the corporation is voluntary a receiver 
cannot be appointed until the granting of the final order dissolving 
the corporation. In re Boynton, 6 Civ. Pro. 342. 

Sufficient facts must be presented. State K. Y. v. Equit. Mut. F. 
I. Co., 26 Civ. Pro. 210. 

NoncE. — A receiver may be appointed by the court upon the 
necessity appearing ew parte. Glines i;. Supreme Setting order, etc., 
22 Civ. Pro. 437. 
BumjEioartAST Pbooeedings aqactst ▲ Foreign CoRPOiUTioif. 

May be maintained — ^'The policy of the State does not preclude thh 
creditor of such a corporation from obtaining a preference upon 
assets here."— A2n>BXWB, Ch^. Logan v. McCall Pub. Co., 23 Civ. 
Pro. 246-261. 
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CECELIA L. SLATER ET AL., AS EXECUTORS, ETC., 
APPELLANTS AND RESPONDENTS, v. JAMES 
SLATER, INDIVIDUALLY AND AS EXECUTOR, 
ETC., RESPONDENT AND APPELLANT. 

CouBT OP Appeals — ^Mabch, 1903. 

§ 192. 

Practioe — Appeal, hy Leave of Appellate Dwi9ion, From 
Interlocutory Judgment. 

An appeal, by leave of the Appellate Division, from an interlocutory 
judgment, of any kind, to this court, is an appeal from an order 
in an action which should not go on the regular calendar, but 
either party has the right to notice it for argument and place 
it upon the motion calendar at his convenience. 

(Rule eleven, this court.) 
(Decided March, 1003.) 

Motion to place an appeal upon the calendar as a preferred 
cause. 

John A. Oarver, for plaintiffs. 
James W. Hawes, for defendant. 

Vann, J. — ^This action, brought by two of the executors 
of a deceased copartner against the surviving member of the 
firm, individually and as the remaining executor, resulted in 
an interlocutory judgment, which, upon appeal, was modified 
and afiSrmed as modified by the Appellate Division. From 
its interlocutory judgment entered accordingly, the Appellate 
Division granted both parties leave to appeal to this court and 
certified two questions to us for decision. Each party there- 
upon appealed from that part of the judgment by which he 
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felt aggrieved and both now unite in an application ^'f or an 
order placing these appeals among the preferred causes on the 
present calendar'' upon the ground that they are entitled to 
a preference under subdiyision 5, section 791, of the Code of 
Civil Procedure. 

The motion should be denied because it is unnecesary, as 
an appeal by leave of the Appellate Division from an inter- 
locutory judgment of any kind is an appeal from an order in 
an action which should not go on the regular calendar, but 
either party has the right to notice it for argument and place 
it upon the Motion Calendar at his convenience. 

A misapprehension seems to have arisen owing to the recent 
amendment of Bule 11, which formerly did not mention "ap- 
peals from interlocutory judgments overruling or sustaining 
demurrers,^' and it has been inferred by some that the judg- 
ments specifically mentioned are the only interlocutory judg- 
ments that can be placed upon the Motion Calendar. This 
is a mistake, as will appear from the following explanation 
of our purpose in amending the rule. 

Prior to 1895 section 192 of the Code of Civil Procedure 
provided that "an appeal from an interlocutory judgment 
overruling or sustaining a demurrer ♦ ♦ ♦ may be 
noticed for hearing on a motion day and heard as a motion." 
On the 6th of June, 1895, that section was repealed bodily by 
chapter 946 of the laws of that year, which was an act passed 
to adapt the Code of Civil Procedure to the changes made by 
the new constitution. This left the matter open to regula- 
tion by rule. The repeal of that section created doubt as to 
what calendar "an appeal from an interlocutory judgment 
overruling or sustaining a demurrer" should be placed upon, 
and to remove that doubt, on flie 19th of June, 1896, we 
amended said rule so as to include such an appeal co nomine. 
We did not intend, however, to exclude an appeal, when duly 
allowed by the Appellate Division, from any interlocutory 
judgment, as the rule when carefully read plainly shows 
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(Anderson v. Daley, 159 N. Y. 146). As our eflfort to end 
one misapprehension seems to have given rise to another, we 
file this memorandum to remove doubt and settle the practice. 

The motion should be denied. 

Pabker, Ch.J.; Gray^ O'Bbien, Babtlett^ Haight and 
Martin^ JJ., concur. 

Motion denied. 



WILIAM H. ZELTNER, INDIVIDUALLY AND AS 
EXECUTOR, ETC., PLAINTIFF, v. THE HENRY 
ZELTNER BREWING COMPANY, DEFENDANT. 

WILLIAM B. SUTHERLAND, AS RECEIVER OF THE 
PROPERTY OF THE HENRY ZELTNER BREWING 
COMPANY, APPELLANT; YORKVILLE BANK, RE- 
SPONDENT. 

Court op Appeals — Maroh^ 1903. 
§§ 1810, BUBD. 3, 2419-2423. 

Receiver of Corporatu>n-^Re9ignati4m of Officere end Direetore, 

Section 1810 of the Code of CitII Procedure, which authorizes the 
court to appoint a receiver of a corporation having no officers, 
in order to preserve its property, does not contemplate that its 
officers and directors may resign for the purpose of throwing 
the company into the hands of a receiver. Their resignation, 
under such circumstances, is illegal, and the appointment of 
the receiver is ineffectual to prevent a creditor from prosecuting 
to judgment and collecting his claim against the company. 
{Decided Mareh, 1003.) 
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Appeal^ by pennissioxi, from an order of the Appellate 
DiTision^ Second Department, reversing an order denying a 
motion to vacate or modify an order appointing a receiver; 
and modifying the order appointing such receiver. 

Henry A. Forsier, for appellant 
Louis Marshall, for respondent. 

Werner, J. — ^This is a contest for priority between a judg- 
ment creditor and the receiver of the defendant corporation. 
The question at issue is whether the Appellate Division prop- 
erly modified the order appointing the receiver herein so as 
to permit the defendant Yorkville Bank to prosecute to judg- 
ment and collection its claim against the corporation. At 
Special Term the court denied the bank's motion to vacate 
or modify the order appointing the receiver, and at the Ap- 
pellate Division this decision was reversed and the original 
order modified as stated. The proceeding comes to this court 
upon three questions certified by the Appellate Division, but 
as our answer to the first one will dispose of the only issue 
before us, we shall not deal with the otiiers. The first certi- 
fied question alluded to is as follows : '^ere the resignations 
of the olBcers and directors (excepting the secretary) of The 
Henry Zeltner Brewing Company, for the purpose of enabling 
this action to be brought, and a receiver of the property of 
the corporation to be appointed, legal or effective?*^ No in- 
telligent answer to this question can be made without ref- 
erence to the history behind the resignations therein 
mentioned. The defendant corporation was organized in 
1892. Its business was the manufacture and sale of beer 
and other malt beverages. Its capital stock was $300,000 
divided into 3,000 shares of $100 each. The plaintiff was the 
holder, in his own right, of 500 shares, and the holder of 
2,483 shares as executor under his father*s will. Other mem- 
bers of the Zeltner family held fifteen shares, and the remain- 
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ing two Bharee stood in the names of employees. Prior to 
1900 the business of the corporation had been profitable^ but 
in that year it began to decline and thus continued until 
Pebruary, 1902, when the corporation owed $332,500 upon 
mortgages and taxes, and $197,000 to unsecured creditors. 
Some of these debts had matured and were being pressed in 
amounts far in excess of the ready assets of the corporation. 
Actions had been commenced and others were threatened. 
These were the conditions, on February 1, 1902, when all of 
the oflBcers of the corporation, except the secretary, and all 
of the directors resigned their oflBces. Straightway this ac- 
tion was instituted upon a complaint in which the allegations 
of insolvency of the corporation are alternated by statements 
showing that if its affairs should be carefully administered 
under the direction of the court, enough might be realized to 
pay its creditors and stockholders in full, and which frankly 
declares that the oflScers and directors of the corporation 
deemed it their duty to resign so that the beneficent aid of the 
court could be invoked. Thereupon a receiver of the cor- 
poration was appointed under the provisions of sec. 1810 of 
the Code of Civil Procedure, which, so far as material here, 
reads as follows : "A receiver of the property of a corporation 
can be appointed only by the court and in one of the following 
cases. ♦ ♦ ♦ (Subd. 3) : An action brought by the at- 
torney-general, or by a stockholder to preserve the assets of a 
corporation, having no officer empowered to hold the same.'' 

The order appointing the receiver clearly shows that his 
duties and powers were not limited to the mere preservation 
of the corporate assets, but he was invested with all the ample 
powers usually conferred upon receivers in proceedings to 
dissolve corporations and wind up their business, and this 
with such good effect that at last accounts he was doing a very 
profitable business. Subdivision 3 of section 1810, above 
quoted, seems to have no history anterior to 1870, when it 
was imported into the Code by chapter 151 of the laws of 
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that jetr. In Jiew of this lack of anteoedentB it is impossiUe 
to say much more of this subdivision than that it means jnst 
what it says. It was evidently intended to provide for the 
exigencies which must arise when a corporation is without 
ofBcers to conduct its business or preserve its assets. Such a 
condition might grow out of one or more of any number of 
supposable causes which it will not be profitable to specify 
here. It is enough to say that, while the language of the 
subdivision is broad enough to cover every case in which a cor* 
poration is without oflScerB, we do not think it was ever de- 
signed to permit the latter to abandon their posts of duty and 
abdicate their official functions for the express purpose of 
shifting their burdens to the shoulders of the courts. Officers 
of corporations are charged with certain duties, and among 
them is the primary duty of preserving their assets. To say 
that the Legislature intended that such an obvious duiy can 
be disr^arded for the express purpose of inviting judicial 
interference in the conduct of corporate affairs would be to 
impute to the law-making power a lack of both intelligence 
and morality, for such action would, in many instances, 
amount to a fraud upon the courts, upon stockholders, cred* 
itors and the general public. If the authdriiy for the resigna- 
tions under discussion is not created by the subdivision of 
the statute above quoted, it will be manifestly impossible to 
justify the action of the officers of the defendant corporation 
upon any other ground than that of their inherent right to 
resign. The provisions of the Code rolating to appointments 
of receivers in proceedings to dissolve insolvent corporations 
expressly confer upon the directors of officers or corporations 
as such the right to apply for the very relief which was, in 
effect, granted to the plaintiff herein. When the stock, effects 
and property of a corporation are not sufficient to pay all its 
just demands or to afford a reasonable security to those who 
may deal with it, or if for any other reason the interests of 
the stockholders require it, the officers of the corporation may 
ask for its dissolution and for the appointment of a receiver 
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(chap. 17, tit 11, sees. 2419-2423, Code Civ. Pro.). In such 
a case, as will be observed, the officers are not required to re- 
sign, but the action is to be instituted by them in their official 
capacity. There are other forms of actions, by and against 
corporations and their officers, in which receivers may be ap- 
pointed, but they are not germane, and to cite them would 
serve to confuse rather than enlighten us in the consideration 
of the case at bar. When we come to consider the general 
right of officers and directors of corporations to resign, we 
are at once reminded of the limitations of the question certi- 
fied to us. We may admit, for the purpose of this discussion, 
that as a general rule such officers may resign at will, and that 
the validity of such resignations does not depend upon their 
formal acceptance (Manhattan Co. v. Kaldenberg, 165 N. T. 
1 ; Noble v. Euler, 20 App. Div. 549). But here the question 
is whether the resignations of all the officers and directors of 
the defendant corporation, ''for the purpose of enabling this 
action to be brought and a receiver of the property of the 
corporation to be appointed,'^ are legal and effective. As we 
have already said, we do not think the provisions of sub- 
division 3 ojf section 1810 of the Code were intended to cover 
such a case, nor do we believe, independently of the statute, 
that any rule of law or morals can justify the simultaneous 
resignation of all of the officers of a corporation for the pur- 
pose of enabling one of their number to go into court and say 
that the corporation is without officers to preserve its assets. 
In a close corporation like the one at bar such a proceeding 
may do no real harm, but it can easily be understood how 
much evil might result if it were to be engrafted upon the 
law of corporations. Indeed, the situation here furnishes a 
mild illustration of what might be possible if such omnibus 
resignations, made for such purposes, should receive the sanc- 
tion of the courts. A corporation might be mismanaged al- 
most, but not quite, to the verge of insolvency, and then, when 
creditors become anxious and importunate, its unfaithful offi- 
cers could resign in a body and thus make their own wrong or 
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incapacity a legal obstacle to the prompt and sregolar enforce- 
ment of just claims against the corporation* The law has 
gone far enough in the protection of corporations by providing 
that, when they are solvent, creditors may be compelled to 
accept ratable payment upon their claims. It should not go 
further and declare that, whether insolvent or not, corpora- 
tions may escape or delay the payment of their just obligations. 
Morawetz in his work on Corporations (vol. 1, sec. 563) sup- 
ports the view above expressed with the statement: *T[t 
seems clear, also, that directors cannot terminate their agency 
or accept the resignation of others if the immediate con- 
sequence would be to leave the interest of the company without 
proper care and protection.'' Two decisions in this State 
must be noticed, although neither is directly in point. In 
Smith V. Danzig (64 How. Pr. 320) Mr. Justice Pratt, at 
Special Term, held that the directors of a corporation may 
lawfully resign when it is evident that it is going from bad to 
worse, and when such action is necessary to secure a fair and 
equal distribution of the corporate property among creditors. 
It is to be noted that, although that decision was made in 
1883, it contains no reference or allusion to subdivision 3 of 
section 1810, which was first enacted in chapter 151, Laws of 
1870, and that when it was made and until 1889 there was no 
provision for the appointment of a temporary receiver in an 
action for the voluntary dissolution of a corporation (L. 
1889, chap. 314). That case is, therefore, not an authority 
applicable to the present state of the law. In Gamaghan v. 
Exp. & Prod. Oil Co. (32 K Y. St. Bep. 1121) Mr. Horn- 
blower, as referee, quotes with approval the foregoing state- 
ment of Mr. Morawetz, but decided that the resignations 
then before the court were illegal upon other grounds. 

Our conclusion is that the certified question above set forth 
must be answered in the negative, and, as that is decisive of 
the case, the others need not be answered. As the order below 
is here only on the receiver's appeal, it must be affirmed, with 
costs. 
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Parker, Ch.J.; O'Brien, Bartlett, Haight, Vann and 
Cdllen, J J., concur. 
Order affirmed. 



See same case below, decision in Appellate Division, 33 N. V. 
Civ. Pro. 298. 



JOHN M. HARBINGTON, PLAINTIFP-EESPONDENT, 
V. LAURA BAYLES, DEFENDANT-APPELLANT. 

Supreme Court — Appellate Term — April, 1903. 

§ 3297. 

CotnpenMiion of Referee-^Aetion to Foreclose Mortgage. 

A referee appointed in an action to foreclose a mortgage to conduct 
the sale of the mortgaged premises, may be entitled both to fees 
and commissions as his compensation. The fees are determined 
differently in different parts of the State; in New York County 
by section 1088 of the Consolidation Act. The commissions are 
uniform throughout the State and are determined by section 
3207 of the Code of Civil Procedure; the referee is entitled to 
commissions only when a sale has taken place. 

Such a referee is not entitled to recover as a disbursement fees paid 
to an auctioneer for adjourning the sale, 
{Decided April, 1003.) 

Appeal by the defendant from a judgment of the Municipal 
Court of the City of New York, Borough of Manhattan, 
Eleventh District, rendered in favor of the plaintiff upon a 
trial had before the court, without a juiy. 

Alfred Pagelow, for appellant. 

c7oAn M. Harrington, respondent in person. 
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OiBQBBiCH, J. — ^The action is to recoyer fees for services 
rendered by the respondent, as referee, under a judgment of 
foreclosure and sale in an action in which the appellant was 
the plaintiff, and for auctioneer's fees paid therein by the 
respondent. 

The pleadings were written. The complaint contained 
two causes of action; one for services rendered as such referee 
at the appellant's request, the value of which was placed at 
$50, and the other for fees of an auctioneer amounting to $15, 
which the respondent claims were paid by him as a disburse- 
ment in connection with his duties as such referee. The 
answer put in issue the allegations as to the rendition and 
value of the services and, for a separate defense, set up that 
a sale of the premises never took place, and that in con- 
sequence thereof neither the respondent nor the auctioneer 
became entitled to any fees whatever. 

It appears from the evidence elicited and the admissions 
made at the trial that the respondent was served with a certi- 
fied copy of the judgment by the representative of the at- 
torneys for the plaintiff in such foreclosure action; that the 
respondent selected an auctioneer, caused the notice of ad- 
vertisement of sale to be published, and on the day fixed for 
the sale attended at the place where the premises were to be 
sold, and at the request of the plaintiffs' attorney in such 
action adjourned the sale to a subsequent date, and that when 
that date arrived he again attended, and upon the like re- 
quest adjourned the same, and that in the meanwhile the 
owner of the equity of redemption offered, and the respondent 
accepted, the full amount of such judgment, including costs. 
The respondent subsequently demanded payment of his fees, 
but no part thereof was paid. 

Testimony was also given to the effect that the sum paid 
to the auctioneer by the respondent for adjourning the sale 
was reasonable. 

At the trial the appellant contended that under section 1088 
of the Consolidation Act the respondent ^*s not entitled to 
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any fees whatever, but the justice held that the point was not 
well taken and gave judgment in the latter's favor for the full 
amount claimed, and an appeal was taken to this court. 

When the appeal was reached for argument, the respondent 
claimed that it was in the same position as if it had been 
actually dismissed, by reason of the appellant's failure to 
argue the appeal at the December Term, as required by the 
order granted herein on October 22, 1902, upon a motion to 
dismiss the appeal for failure to file a return. While it is 
true that the appeal was not argued at such term, it is equally 
true that the argument thereof was for a good and sufBcient 
reason postponed until the present term without prejudice to 
the rights of the appellant, and under such circumstances we 
had no alternative but to overrule the objection and direct 
that the argument of the appeal proceed. The respondent 
thereupon refused to take any further part in the appeal, and 
it is to be regretted that such important questions as are pre- 
sented have to be decided without the assistance of either an 
oral argument or a brief in his behalf. 

It was said by the court in Innes v. Purcell (2 T. & C. Bep., 
at page 539), in speaking of the fees of a referee: 

**It has always been the policy of the law to prescribe and 
fix the compensation which may be demanded for the per- 
formance of legal duties by public officers. And where no 
provision has been made, either directly or indirectly, no fees 
can lawfully be demanded. Costs and fees are recoverable 
by virtue of statutory authority, and where no such authority 
exists, no daim for their recovery can be strictly maintained,^ 
citing Downing v. Marshall (37 N. Y. 380). 

The question thus arises whether there is any statute fixing 
the fees of a referee in foreclosure sales in New York County, 
and if so, at what rate. In order to obtain a thorough under- 
standing of the situation, it becomes necessary to examine the 
various statutes which were passed before the provisions of the 
Consolidation Act above referred to were enacted, and the 
decisions construing such statutes. 
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Prior to the adoption of the Gonstitation of 1846, mortgagee 
were foreclosed by action in the Court of Chancery and the 
sale was made under the direction of a master in chancery. 
His fees for performing certain seryices were prescribed with 
great particularity by the RcTised Laws and subsequent en« 
actments. Thus, under the Revised Laws of 1813 (I. R. L., 
pp. 5, 6, sec. 1), he was entitled to 50 cents for drawing the 
advertisement or public notice of sale, $1 for attending and 
adjourning sale, $5 for preparing and executing a deed to the 
purchaser, and such further allowance by way of commissions 
as the chancellor judged to be reasonable. Besides these fees 
the master was allowed the printers' bills. 

These provisions, except those relating to an additional al- 
lowance, were incorporated into the Revised Statutes (I. I. R. 
S., Part III, chap. X, title III, sec. 7, pp. 625, 626). 

The latter provided for the allowance by the chancellor of 
commissions, not exceeding the sum of $20, after notice given 
to the party to be charged therewith. 

These provisions remained in force until 1880, when they 
were repealed (chap. 245, page 368). 

The fees allowed by the Revised Statutes were materially 
reduced by chapter 342 of the Laws of 1840, but such act was 
repealed in the following year (Laws of 1841, chap. 237). 

The Constitutidn of 1846 having abolished the office of 
master in chancery, as well as the court itself, the Judiciary 
Act of 1847 (chap. 280) was passed in order to meet the 
necessities arising from the changes thus made. Section 77 
thereof, among other things, provided that, after the first 
Monday of July of that year, sheriffs might sell any lands in 
their respective counties ordered to be sold by decree of any 
court of record in the State, and give conveyance thereof in 
the same manner and with like effect as was then done by a 
master in chancery and for that service; it was further pro- 
vided that, in addition to his disbursements for printers* 
fees he should be entitled to receive the same fees as upon sales 
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by virtae of an ezecation, but that the whole should in no 
case exceed the sum of $10. 

The foregoing provisions were repealed by the Laws of 1877 
(chap. 417, page 471), and by the Laws of 1880 (chap. 245, 
page 370). 

In 1869 an act (chap. 569) relating exclusively to the City 
and County of New York was passed. Since this is the 
source of various subsequent enactments relating to the fees 
of officers authorized to sell lands in foreclosure actions as 
well as in actions of partition, it is herewith set forth in full : 

"Section 1. All sales of real estate hereafter in the City 
and County of New York under the decree or judgment of any 
court of record (except sales in cases of partition, and where 
the sheriff of said city and county is a party) shall be made 
by the sheriff of said city and county. 

"Sec. 2. In cases of sales on foreclosure, he shall be en- 
titled to receive the following fees and no more: For re- 
ceiving order of sale and posting notices of sale, $10; for 
attending sale, $10; for drawing each deed of premises sold, 
$5 ; for attending and adjourning a sale at the request of the 
plaintiff in the action or by order of the court, $3, but no more 
than three such adjournments in one action shall be charged 
for; for making report of sale, $5; for paying over surplus 
moneys, $3. And all disbursements made by him for printers' 
fees at the rate allowed by law therefor, fees of officers for 
taking acknowledgments and administering oaths, and for 
internal revenue stamps affixed to conveyances executed and 
delivered by him, and all auctioneers* fees actually paid by 
him, but not to exceed for such auctioneers' fees $12 for each 
parcel separately sold, which auctioneers' fees shall be paid 
by the purchaser of the parcel in addition to the amount bid 
by him therefor. 

"Sec. 3. In cases where there is no other officer to whom, 
according to the provisions of law, a police justice may direct 
a commitment, and when no such officer is present, such police 
justice shall direct the same to the sheriff of said city and 
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oounty, who shall be entitled to reoeWe Buch fees for his 
services therefor, not exceeding 50 cents on each commitment, 
as shall be allowed by the superyisors of the County of New 
York. 

*'S€c. 4. In cases of sales in actions of partition by referees 
appointed by the court, they shall be entitled to receive the 
same fees and disbursements as are allowed by section 2 here- 
of to the Sheriff of the City and County of New York, and 
in addition thereto commissions on all moneys received and 
paid out by them, at the same rate as are allowed by law to 
executors and administrators. Provided, however, that the 
commissions allowed by this section shall not, in any case, 
exceed the sum of $500.*' 

Section 1 of the foregoing provisions was amended by 
chapter 192 of the Laws of 1874, as hereafter shown, and as 
thus amended, it, together with section 2, has been included 
in section 1088 of the Consolidation Act; section 3 was re- 
pealed by the Laws of 1874 (chap. 192) and by the Laws of 
1881 (chap. 537, page 772), and section 4 was repealed by the 
Laws of 1880 (chap. 245, page 372) (see Silvemail's Index 
to the Laws of New York from 1775 to 1897, p. 537), but its 
provisions were modified and embodied in section 3297 of the 
Code of Civil Procedure (see Throop's Ann. Code of 1891, 
p. 901). 

As above noted, section 1 of the foregoing act was amended 
and section 3 thereof was repealed by chapter 192 of the Laws 
of 1874, the former, as thus amended, reading as follows: 

'^Sales of real estate hereafter made in the City and County 
of New York, under the decree or judgment of any court, may 
be made by the sheriff of said city and county, or by a referee 
appointed for that purpose, by such judgment or decree; but 
when any sale is made by any oflScer other than the Bheriff no 
greater sum shall be charged or allowed as fees than is pre- 
scribed in section 2 of this act." 
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By the act of 1876 (chap. 431, sec. 11, page 456) section 
309 of the Code of Procedure was, among other things, 
amended by adding the following provision : 

^^Nor shall a greater sum than $50 be charged by or allowed 
to any sheriff, referee or other o£Scer for his fees, percentage 
or services for any sale under a decree or judgment of fore- 
closure,'' 

On the first day of September, 1880, sections 1496 to 3356, 
both inclusive, comprising Chapters XIV to XXII, inclusive, 
of the Code of Civil Procedure went into effect. Among these 
is section 3297, which, as amended by subsequent enactments, 
reads as follows : 

'The fees of a referee appointed to sell real property, pur- 
suant to a judgment in an action, are the same as those al- 
lowed to the sheriff, and he is allowed the same disbursements 
as the sheriff. Where a referee is required to take security 
upon a sale, or to distribute, or apply, or ascertain and report 
upon the distribution or application of any of the proceeds 
of the sale, he is entitled to one-half of the commissions upon 
the amount so secured, distributed or applied, allowed by 
law to an executor or administrator for receiving and paying 
out money. But commissions shall not be allowed to him 
upon a sum bidden by a party, and applied upon that party's 
demand, as fixed by the judgment, without being paid to the 
referee, except to the amount of $10. And a referee's com- 
pensation, including commissions, cannot, where the sale is 
under a judgment in an action to foreclose a mortgage, exceed 
$50, unless the property sold for $10,000 or upwards, in which 
event the referee may receive such additional compensation 
as to the court may seem proper, or in any other cause, $500." 

This section is said by Mr. Throop to have been taken from 
the Laws of 1869 (chap. 569, sec. 4), as amended by chap. 
192 of the Laws of 1874 ; and sec. 309 of the Code of Pro- 
cedure, as amended by the Laws of 1876 (chap. 431, supra)'. 
(Throop's Ann. Code of 1891, page 901). 
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In 1882 the Consolidation Act (chap. 410) was enacted^ 
sec. 1088 above referred to reading as follows : 

''Sales of real estate hereafter made in the City and County 
of New York, under the decree or judgment of any court, may 
be made by the sheriff of said city and coimty, or by a referee 
appointed for that purpose, by such Judgment or decree; but 
when any sale is made by any ofiScer other than the sheriff, in 
an action of foreclosure, no greater sum shall be charged or 
allowed as fees than the following: In cases of sale on fore* 
closure, the sheriff shall be entitled to receive the following 
fees and no more; for receiving order of sale and posting 
notices of sale, $10; for attending sale, $10; for drawing each 
deed of premises sold, $5; for attending and adjourning a 
sale at the request of the plaintiff in the action or by order 
of the court, $3 ; but not more than three such adjournments 
in one action shall be charged for; for making report of sale, 
$5 ; for paying over surplus moneys, $3 ; and all disbursements 
made by him for printers* fees at the rate allowed by law 
therefor, fees of officers for taking acknowled<^ents and ad- 
ministering oaths, and all auctioneers' fees actually paid by 
him, but not to exceed, for such auctioneers' fees, $12 for each 
parcel separately sold, which auctioneers' fees shall be paid 
by the purchaser of the parcel in addition to the amount paid 
by him therefor." 

The foregoing provisions were taken from the Laws of 1869 
(chap. 569, sees. 1 and 2), as amended by the Laws of 1874 
(chap. 192). (See Laws of 1880, volume II, page 303, mar- 
ginal note; Silvemail's Index, supra, and are unaffected by 
the Greater New York Charter, Ash's Greater New York 
Charter, LXI). 

Before passing to the consideration of the question whether 
the foregoing section has been superseded, it becomes neces- 
sary to consider the same, as well as the other enactments upon 
the subject, in the light of the decisions which have been 
handed down from time to time. In 1840, while the act 
passed in that year (chap. 342) was in force, the chancellor. 
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in oonstming its provisions^ held that the restriction con- 
tained in such act that no other fees whatever than those 
therein prescribed should be taxed or decreed against the de- 
fendant or demanded or received from him^ did not have the 
effect of excluding the power to award commissions provided 
for by the Revised Statutes (Delavan v. Payn, 8 Paige's Ch. 
Eep., p. 459). 

In the case cited^ the chancellor^ in discussing the effect of 
said act upon the commissions allowed by the Bevised Statutes;, 
among other things^ said^ at page 460: 

'^The question therefore arises, whether the term fee9j as 
used in that act, includes the compensation allowed by the 
former statute, by way of conmussions upon * * * 
moneys received and paid over by masters, and other ofScers 
of the court. By referring to the General Fee Bill in the 
Bevised Statutes, it will be seen that the master's fees upon 
sales in this class of mortgage cases were very much reduced 
by the Act of May, 1840, so as to give him a very trifling com- 
pensation for his services in advertising the property, attend- 
ing the sale and drawing the deed and report; exclusive of 
his risk and responsibility in receiving and paying out moneys. 
I cannot, therefore, believe that the L^islature intended, in 
that act, to deprive the master of the commissions which were 
allowed to him under the Bevised Statutes. The provision 
in the Bevised Statutes authorizing the master to charge for 
disbursements and for commissions upon sales is contained 
in the same clause of the section of the statute relative to 
master's fees. And as neither the commissions nor the dis- 
bursements are, in common parlance, or even in technical 
language, called fees, if the master is not allowed to retain 
his commissions upon sales under the recent act, it is difficult 
to say upon what principle he can be permitted to retain for 
his disbursement for the printer's bill. I conclude then that 
the term fees, in the act of May last, was intended to deprive 
the master of his commissions." 
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That decision was followed in Innes i;. Purcell (supra), 
decided in the year 1874, wherein the General Term of the 
First Department, reversing an order allowing $100 to a ref- 
eree appointed to sell in a foreclosure action, held that the 
power to allow commissions provided by the Revised Statutes 
still continued, notwithstanding the Act of 1847 limited the 
fees to the amount of $10, and also, in construing section 287 
of the Code of Procedure, as amended by the Laws of 1851, 
appendix 95, directing that real estate adjudged to be sold 
must be sold by the sheriff of the county or by a referee ap- 
pointed for that purpose, and that thereafter the sheriff or 
referee must execute a conveyance which shall be effectual to 
pass the rights and interest of the parties adjudged to be sold, 
held that the referee appointed to sell in such an action is 
entitled only to the same amount allowed by law to the sheriff 
for the performance of a similar duty. 

In Ward v. James (8 Hun, 526), decided in October, 1876, 
a gross sum of $50 was allowed the referee in a foreclosure 
action where the property was not sold, although advertised for 
sale, and it was held that the court below had no power to 
award it 

In Walbridge v. James (16 Hun, p. 8) the property was 
situated in a county other than New York, and it was held by 
the General Term of the Third Department in November, 
1878, that the effect of the limitation placed by section 309 
of the Code of Procedure was to fix the maximum of fees, 
and that such limitation stood at $50 instead of $10 fixed by 
the former statute, but that it expressly covered both fees and 
percentage. It was further held that where a sale was for 
any reason ineffectual the referee was entitled under the cir- 
cumstances to 50 cents for receiving and entering the decree, 
and $2 for advertising the property for sale. The former fee 
appears to have been warranted by chapter 415, Laws of 1871, 
entitled ''An act in relation to the fees of sherifb except in 
the Counties of New York, Kings and Westchester/' and the 
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latter by Part III, chapter X, title III, section 38 of the Be- 
vised Statutes. 

It should be observed that all these decisions were pro* 
mulgated subsequent to the decision in OasMn v. Meek (42 
X. Y., page 186), in which it was held that the Act of 1869 
was unconstitutional because it violated the provisions of the 
constitution prohibiting the passage of a private or local act 
containing more than one subject and requiring that it be 
expressed in the title. 

The amendment of 1874 having obviated the constitutional 
objection, the constitutionality of the act in question was 
finally sustained by the decision of the Court of Appeals in 
Hichards v. Richards (76 N. Y. 186), in 1879. 

It was held by the Monroe County Special Term in Birge 
v. Ainsworth (69 How. Pr., page 473), in March, 1880, that 
the poimdage of referees in cases of sales on foreclosure was 
limited to $10, and was not increased by the Act of 1876 
amending section 309 of the Code of Procedure, and that said 
amendment did not give the right to such fees or poundage, 
but that it was merely a limitation of the fees or poundage 
allowable, the right thereto being dependent upon other stat- 
utory provisions. 

In the same month and year it was held in Schermerhom 
V. Prouty (80 N. Y. 317), that the only effecl the Act of 1876 
amending section 309 of the Code of Procedure had upon the 
Act of 1869 was to fix a maximum of fees ; that the latter was 
a local act and the amendment to the Code was a general law, 
not inconsistent therewith, except so far as it modified it in 
the respect hereafter mentioned, and that such act regulated 
the fees of the sheriff or referee on foreclosure sales in the 
City and County of New York, subject only to the limitation 
in the Act of 1876 that in no case shall they exceed $50. 

It will be seen from the foregoing enactments and decisions 
that when section 3297 of the Code of Civil Procedure above 
cited went into effect, the fees allowed for services rendered 
on foreclosure sales were not uniform throughout the State, 
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but that, BO far as the County of New York was concerned, 
such fees were measured by the Act of 1869; that besides 
these fees commissions not exceeding $20 might be allowed 
imder the Revised Statutes to the ofiScer making the sale; that 
section 309 of the old Code, as amended by the Act of 1876, 
did not give the right to the sum of $50, but only fixed the 
maximum of fees, percentage and services at that sum, leaving 
unchanged the scale of charges^ up to this limit, as fixed by the 
various enactments, general or special, affecting the county 
where the real property was situated. 

It might be argued with considerable plausibility that sec- 
tion 2 of the Act of 1869, relating to fees on foreclosure sales, 
has been repealed or superseded by the provisions of the Code 
of Civil Procedure, and stress might be laid especially upon 
the language of the first sentence of section 3297 that the fees 
of a referee are the same as those allowed to the sheriff. 
Such words, however, merely indicate that the fees allowed 
to the sheriff for selling real property pursuant to a judgment 
in an action when the said section went into effect were left 
unchanged ; in other words, the various provisions for quantity 
or amount of sheriff's fees, whether general or local, were left 
imaffected. The words "the sheriff^' as used in section 3297 
clearly refer to the sheriff of the county where the real prop- 
erty ordered to be sold is situated, and not to sheriffs generally. 
The foregoing views are strengthened by the language of sec- 
tion 3308 of tiie Code of Civil Procedure, which is as follows : 
'The last section (regulating sheriff's fees), except the limita- 
tion of amount contained in subdivision eleventh thereof, 
does not affect any special statutory provision, remaining un- 
repealed after this title takes effect, relating to the fees and 
expenses of the Sheriff of the County of New York, or the 
Sheriff of tiie County of Kings/' 

The sheriff's fees on foreclosure in the County of New York, 
as already observed, were then regulated by section 2 of the 
Act of 1869, which has not been specifically repealed, but on. 
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the contrary its provisionB have been included in section 1088 
of the Consolidation Act. 

From what has preceded^ it is dear that section 2 of the 
Act of 1869 must be regarded as having been engrafted upon 
section 3297 of the Code of Civil Procedure and^ therefore, 
that the former^ which, as above noted, is a local act, instead 
of section 3307 of the Code of Civil Procedure, which relates 
to the fees of sherifib generally, regulated the fees of the 
sheriff as well as referees on foreclosure in the County of New 
York when section 3297 went into effect, in 1880. 

These views are further supported by the conclusion reached 
by the late Court of Common Pleas in the case of Lockwood 
V. Fox (1 Civ. Pro. 407, 61 How. Pr. Eep., 622). There, as 
here, the action to foreclose a mortgage was settled by the 
parties after advertisement and before the sale. Before the 
settlement the defendant tendered to the referee the sum of 
$10, claiming that to be the proper amount under the Act of 
1869 for receiving the order of sale and printing the notices 
of sale. The referee declined to accept this amount, claiming 
that Mb fees were regulated by the Code of Civil Procedure, 
and that thereunder he was entitled to poundage on the amount 
paid in settlement of the judgment, and moved to tax his fees. 
The court at Special Term sustained the referee, but reduced 
his fees to $50. The defendant appealed to the General 
Term, which reversed the order, and held that the statute of 
1869 was a local act, and therefore was unaffected by virtue 
of section 3308 of the Code of Civil Procedure, and that, as 
the referee's fees must be taxed under said act, he was en- 
titled to only the sum of $10. 

The court, in the case just quoted, among other things said : 

'* It is apparent, from examination, that referee's fees must 
be taxed, under chapter 569 of the Laws of 1869, as amended 
by chapter 192 of the Laws of 1874, unless a change has been 
made by the provisions of the Code of Civil Procedure (Scher- 
merhom v. Prouty, 80 N". Y. 317). There was no direct 
repeal of the specified enactments by the repealing acts. The 
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statate of 1869, being a local act, is, therefore, unaffected, by 
virtae of section 3308, Code of Civil Piooednre, to which the 
attention of the learned justice in the court below could not 
have been directed.'' 

The principle laid down in the foregoing case was reiterated 
by the same court in Brady t;. Kingsland (67 How. Pr., page 
168), and these decisions may therefore be r^;arded as au- 
thorities for taxing the fees of a referee, in foreclosure cases, 
under the Act of 1869, as included in section 1088 of the 
Consolidation Act, instead of the Code of Civil Procedure, 
unless a change has been made by the provisions of the act 
''in relation to the office of the Sheriff in the City and County 
of New York" (Laws of 1890, chapter 523, and amendments 
thereof). 

It cannot be fairly claimed, from a reading of the Act of 
1890, that it either superseded or in any way affected the Act 
of 1869, or section 1088 of the Consolidation Act, which con- 
tinued the portion in question. The enactment of 1890 does 
not provide for a direct repeal of either of such enactments, 
and from the view expressed by the Appellate Division of tiie 
First Department in the case of Keim v. Eeim (43 App. 
Div., page 88) the measure of a referee^ compensation in a 
partition suit is not to be found in the Act of 1890 The 
court in that case said: 

''We have said that the special act in question took the 
Sheriff of the County of New York out oi the area of the 
general act. The effect of this, however, was not to deprive 
referees appointed to sell real property in this county of any 
fees. Section 3307 may still be resorted to for the purpose 
of ascertaining the proper allowance to a referee under sec- 
tion 3297. The former section no longer governs as between 
litigants and the sheriff, but the referee's compensation may 
be computed thereon quite as though the percentage specified 
therein had been literally embodied in section 3297.'' 

This, we think, must be regarded as overruling the con- 
clusion reached in Schierloh v. Schierloh (22 Misc. 637) that 
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the fees of a referee in an action of dower, and in Hover v. 
Hover (25 Misc. 95), that the fees of a referee in an action 
to foreclose a mortgage where over $3,000 as earnest money 
upon the sale was received by him, but which he was com- 
pelled to return to the purchaser because the title proved un- 
marketable through a defect of parties to the record, are 
controlled by the New York County Sheriffs Law of 1890. 

While the remarks above quoted were made in an action for 
partition, they must, by analogous reasoning, be held to apply 
to an action for the foreclosure of a mortgage and exclude the 
Act of 1890. Neither does section 3307 of the Code of Civil 
Procedure, as above noted, apply in foreclosure sales in New 
York County (Lockwood v. Pox, mpra; Code of Civil Pro- 
cedure, sec 3308). 

Moreover, it is apparent from a reading of the Act of 1890, 
that the Legislature did not intend to adapt the fees allowed 
by section 3297 of the Code of Civil Procedure to a salaried 
system in which the fees became primarily the property of 
the county and are returned to the sheriff in part, as an in- 
cident to his salary. 

Section 17, subdivision 11 of the Act of 1890 contains the 
following provision : ^Tor posting and publishing the notice 
of sale, selling and conveying real property in pursuance of 
a direction contained in a judgment, the like fees as for the 
same services upon the sale of real property bjr virtue of an 
execution, but where real property is sold imder a judgment 
in an action to foreclose a mortgage, the sheriffs entire com- 
pensation shall not exceed $50.^ 

The only fees provided for the services enumerated in the 
beginning of the foregoing provisions are set forth in sub- 
divisions 8 and 9 of the same section, and they are as follows : 
Por advertising real property, $2.50 where the amount of the 
judgment is less than $1,000, and $5 in all other cases (subd. 
8) ; for making duplicate certificates of the sale of real 
property by virtue of an execution, 25 cents for each folio. 
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and for drawing and executing a conyeyance upon a sale of 
real property^ $5^ to be paid by the grantees (subd. 9). 

The act in question, however, is silent as to the following 
serrices specified in section 2 of the Act of 1869, as continued 
in section 1088 of the Consolidation Act, and for which com- 
pensation is therein provided, viz: Attending sale; attend- 
ing and adjourning sale at the request of the plaintiff; making 
report of sale and paying over surplus moneys. 

It was not and could not have been within the intention of 
the Legislature, in enacting the law under review, to deprive 
referees of their fees for performing these services in fore- 
closure actions. Such is not a fair and reasonable construc- 
tion of the act in question. It should rather be inferred from 
these very omissions that the law-making power did not in- 
tend, by enacting the provisions above quoted, to supersede 
section 1088 of the Consolidation Act, which fixes the fees 
of the sheriff as well as of referees in such cases on sales in 
foreclosure actions, but only intended to affect the sheriffs 
fees for services rendered under a judgment other than one 
of foreclosure and sale. 

Becourse must, therefore, be had to that part of the Con- 
solidation Act, above cited, which, as above stated, superseded 
section 2 of the Act of 1869, and relates directly and ex- 
clusively to fees on foreclosure sales, and, therefore, governs 
the disposition of the questions arising with respect to the 
respondent's fees as referee. 

It will be observed that the term "fees*' is used, instead of 
"compensation.** The distinction between these terms as well 
as the term "commissions** was pointed out by the chancellor 
in Delavan v. Payn {supra), and it has ever since been re- 
cognized and applied in statutes passed, and in decisions 
handed down subsequent to the enactment of the Bevised 
Statutes, and including the Act of 1869, as well as section 
3297 of the Code of Civil Procedure (see Innes v. Purcell, 
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supra; Guinivan v. Carroll, 4 Law Bull., p. 6; BichardB v. 
Bichards, supra; Hobart v. Hobart, 86 N. Y. 636; Race v. 
GUbert, 102N. Y. 298). 

Upon turning to the latter, it will be seen that provision 
is there made for the allowance to the referee of certain com- 
missions when he is required to take security upon a sale or to 
distribute or apply or ascertain and report upon the distribu- 
tion or application of any of the proceeds of the sale; but 
that commissions shall not be allowed upon a sum bidden by 
a party and applied upon that pariy^s demand, as fixed by the 
judgment, without being paid to the referee, except to the 
amount of $10. Under these provisions a payment of the 
proceeds to the parties entitled, in accordance with theix re- 
spective rights, in a "distribution** of such proceeds; and a 
payment upon incumbrances '^applies** the sum paid thereon, 
so as to entitle the referee to such additional compensation by 
way of commissions (Bace v. Gilbert, supra). 

In the case just cited, the Special Term struck out the item 
of commissions and the General Term, in affirming the order, 
held that the referee, under the circumstances above men- 
tioned, was entitled to receive the same fees as a sheriff does 
upon the sale of real estate under an execution, viz: Three 
per ctot. on a sum not exceeding $250, and two per cent, on 
the residue. The Court of Appeals, however, reversed so much 
of the order of the General Term as denied the right to com- 
missionfi for distributing and applying as above defined. 

In their note to section 3297 the commissioners say that 
they made the provision regulating the commissions general 
instead of limiting it to partition, but that the Legislature 
reduced the amount of the referee's commissions to one-half 
of the commissions of executors (Throop's Ann. Code of 1891, 
page 901). It will be recalled that the provisions with re- 
spect to commissions were taken from section 4 of the Act of 
1869, which, as already stated, related only to partition suits 
and allowed the full commissions of executors. 
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As aboTe pointed out, howeyer, a limitation upon the amount 
of a referee's compenBation^ including oommissions, in an 
action to foreclose a mortgage, is expressly imposed by the 
concluding sentence of section 3297. 

It will thus be observed that the first sentence of section 
3297, allowing a referee appointed to sell property pursuant 
to a judgment in an action the same fees as those allowed to 
the sheriff, is not, as might appear at first blush, the only 
provision which is contained in the entire section for his com* 
pensation for services so rendered. On the contrary, the por- 
tions immediately following those referred to provide for 
commissions for moneys received, distributed or applied as 
well as fees for rendering certain enumerated services, which 
in an action to foreclose a mortgage would, as seen, include 
the receiving of the order of sale and the posting of notices 
of sale, attending the sale, drawing the deed of the premises 
sold, attending and adjourning the sale, the making of the 
report of sale and the paying over of surplus moneys (Richards 
V. Bichards, supra; Hobart v. Hobart, supra; Race v. Gilbert, 
supra). 

The services last mentioned are those for which ^^f ees" are 
allowed. For certain other services, viz, "to take security 
upon a sale, or to distribute, or apply, or ascertain and report 
upon the distribution or application of any of the proceeds 
of the sale'' (sec. 3297) the referee is entitled to "commis- 
sions." The "fees" are determined differently in different 
parts of the State; in New York County by section 1088 of 
the Consolidation Act, as above shown. The "commissions" 
are uniform throughout the State and are determined by sec- 
tion 3297 of the Code. 

That commissions are allowed to referees in foreclosure, 
as well as in partition, is obvious not only from the statement 
of the revisers above quoted that they had made the provisions 
for commissions general instead of limiting them to parti- 
tion, but also from the express language of the section, as 
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follows: '^A referee's compensation, including commissions, 
cannot^ where the sale is under a judgment in an action to 
foreclose a mortgage, exceed $50 * * *, or in any other 
case $500.'' 

It is equally plain, however, that the referee is not entitled 
to such commissions where a sale has not taken place (Wal- 
bridge v. James, supra; Lockwood v. Fox, supra). 

The court, in the first cited case, adverting to the commis* 
sions of the referee in an ineffectual sale, at page 13 said: 
'^He can have commissions only on the consunmiated sale. 
He can have commissions only on such moneys as were actu- 
ally or constructively received and paid over under the decree." 

This being our view of the law, the plaintiff, under the 
circumstances disclosed, was entitled to charge only for the 
following services : 

For receiving and posting notices of sale $10 

For two attendances and adjournments of the 
sale at the request of the plaintiff in the fore- 
closure action, $3 each 6 



Total $1« 

The remaining question relates to the auctioneers' fees, 
amounting to $15, which the plaintiff testified he paid to the 
auctioneer for having upon two occasions adjourned the sale. 
These fees were not a proper charge (Ward v. James, supra, 
at page 527), and it was error for the justice to allow them. 

As a result of the foregoing considerations it follows the 
judgment must be modified by reducing the recovery for 
damages from $65 to $16, which latter sum, with the simi 
heretofore awarded for fees, extra costs and prospective fees, 
amounts in all to the sum of $36.15 damages and costs, and as 
so modified afiBrmed, but without costs of this appeal to either 
party as against the other. 

Fbeedhan^ p. J.^ and Gildebslbbve^ J.^ concur. 
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Judgment modified by reducing the reoovery for damages 
from $65 to $16^ which latter sum^ with the sums heretofore 
awarded for fees, extra costs and piospectiye fees^ amounts 
to the sum of $36.15 damages and costs, and as so modified 
aflSrmed, but without costs of ibis appeal to either party as 
against the other. 



BL WHITNEY TEW, RESPONDENT, v. HENRY WOLF- 
SOHN, APPELLANT, IMPLEADED WITH AN- 
OTHER. 

CouBT Of Appeals— ApbHi, il908. 

§§ 484, 497. 

Demwrer to OompMiU Overruled^Held That CouMt of AcUon Had 
2foi Been Improperly lJfUted» 

A complaint may be defectiye in deamesB of Btmtemeat, or in logical 
order, and the plaintiff may not be able at the trial to prove 
his case, as stated. 

The objection must be determined upon a view of the whole com- 
plaint reasonably oonetrued with reference to the facts stated 
and every reference flowing from such facts. 

A word, a phrase, or a sentence, in a complaint, is not to be fastened 
upon and given a meaning; it will not fairly bear in order to 
sustain the demurrer. 

Every reasonable and fair intendment is to be made in support of 
the pleading. 
{Decided April, 1903.) 
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Appeal from an order of the Appellate Division over- 
ruling demurrer of the defendant. Beported below, 33 N, 
Y. Civ. Pro. 278. 

Benno Loewy, for appellant 
Oilbert Ray Hawes, for respondent. 

O'Bbien, J. — ^The plaintiff sought to recover damages from 
the defendants^ husband and wife, for breach of a contract. 
The plaintiff alleges that he is a professional singer and that 
a contract of employment was made with him. The hus« 
band alone has demurred to the complaint upon the sole 
ground that several causes of action have been improperly 
imited in the complaint. The court overruled the demurrer 
and the order was a£5rmed on appeal. The case comes here 
upon appeal with a question certified, which, in substance, 
is, whether the complaint is open to the objection stated in 
the demurrer. 

There are numerous questions that sometimes arise upon 
pleadings with which we are not at all concerned in the 
disposition of this case. The complaint may be defective 
in clearness of statement or in logical order, and the plain- 
tiff may not be able at the trial to prove his case as stated. 
The objection must be determined upon a view of the whole 
complaint reasonably construed with reference to the facts 
stated, and every influence flowing from such facts. We are 
not to fasten upon a word, a phrase or a sentence in the 
complaint, and give it a meaning which it will not fairly 
bear, in order to sustain the demurrer. Every reasonable 
and fair intendment is to be made in support of the plead- 
ing (Zabriskie v. Smith, 13 N". Y. 330; Marie v. Garrison, 
83 id., 14, 23; Sanders v. Soutter, 126 id., 193; Sage v. Cul- 
ver, 147 id., 241). It may very well be that the complaint 
does not state any cause of action whatever against the hus- 
band, but he raises no such objection now, but reserves it, as 
he may, to be made at the trial. His objection really is 
that it does contain a good cause of action against him. 
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It is provided by section 497 of the Code of Civil Pro- 
cedure tiutt when a demurrer to the complaint is allowed, 
on the ground that two or more causes of action have been 
improperly united, the court may direct that the action be 
divided into as many actions as are necessary for the proper 
determination of the causes of action therein stated* This 
plainly implies that, in order to sustain a demurrer on this 
ground, the complaint must contain two or more causes of 
action so well stated and so complete and perfect that the 
court can divide them into the necessary number of actions. 
It will not do to say that the complaint contains one good 
cause of action and some vague and ambiguous words or 
expressions that, by construction, may be made to point to 
another cause of action. All that must be corrected, not by 
demurrer, but by motion. So that, in order to sustain the 
demurrer in this case, we must find two causes of action 
plainly stated, each in itself complete and perfect upon a 
fair and reasonable construction of the language employed. 
The complaint, in form and upon its face, does not profess to 
state more than one cause of action. It all relates to one 
subject, although divided into eight clauses or paragraphs, 
but no reference is anywhere made to a second cause of 
action as such. The only words that can possibly be claimed 
to point to more than one cause of action are to be found 
in the second and third paragraphs, which read as follows, 
the italics being our own : *T^hat the defendant Henry Wolf- 
sohn conducts a musical bureau for the purpose of securing 
concert and recital engagements for high-class artists, which 
business is owned by his wife, the defendant Paula Wolf- 
sohn, the defendant Henry WoUsohn acting as her agent, 
although said Henry Wolfsohn pretends to be condticting 
said agency on his own behalf and without disclosing his 
said wife as principal/' Here we have a clear and distinct 
allegation of a fact, namely, that the husband is conduct- 
ing a certain business as agent for his wife, the business 
being owned by her. This is an admitted fact that has a 
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material bearing upon the construction of the complaint. 
The truth and the fact being that the husband is conducting 
the wife's business as her agent, the other words in italics 
are immaterial, irrelevant or redundant and could be stricken 
ont on motion. So long as the fact was that the husband 
was the agent of the wife in the conduct of her business it 
was of no consequence that he pretended to be soibething 
else. The husband's pretenses add nothing to, nor do they 
take anything from, the significance of the conceded fact 
that he was the agent of his wife, so that we may pass over 
this paragraph as containing nothing except a very proper 
allegation that the husband was the business agent of the 
wife. The redimdant words referred to contain no element 
of a cause of action and may be rejected as the merest sur- 
plusage. 

The next or third paragraph is one upon which the learned 
counsel for the demurring defendant has sought to construct 
a second cause of action, and that reads as follows: '^That 
on or about the 7th day of June, 1901, a contract was 
entered into between plaintiff and said defendant Henry 
Wolfsohn, acting as agent for his undisclosed principal, 
Paula Wolfsohn, whereby plaintiff appointed said Henry 
Wolfsohn his sole manager for America and Canada for a 
t6rm of one year, agreeing to pay said Wolfsohn 10 per 
cent, of all plaintiff's engagements, and also agreeing to 
submit to him all his business communications, and not 
to accept any engagements without his consent." The argu- 
ment in support of the demurrer rests entirely upon the use 
of the single word '^undisclosed" in the foregoing quotation. 
If that word is rejected, then the paragraph would contain 
a plain statement that on a certain day the plaintiff and 
the husband, acting as agent for his principal, the wife, 
entered into a certain contract with respect to a certain 
subject-matter which is more particularly described. It is 
alleged that whatever contract the husband made, he made 
it as agent for his wife. Tliat was the capacity in which 
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be made the piomise and that is the capacity in which the 
plaintiff accepted it The word "undiscloeed'* may be 
treated as a mere descriptio personae, and of no more con- 
sequence than if the pleader had described the wif e^ who was 
the principaly.by any other adjective. The parties to the 
contract are stated to be the plaintiff on the one part, and 
the hnsbandy as agents on the other, and being such agent 
and carrying on Ihe business for his wife as alleged, he had 
the power to bind her by the contract and on the face of 
the complaint she is bound. So it is plain that the second 
cause of action in this complaint, if there be one, must be 
built up entirely upon the use of the word "undisclosed,*' 
and that I think would be quite too narrow and technical 
a construction of the language of the complaint. 

The learned coimsel for the demurring defendant has made 
an ingenious and refined argument to prove that the agent 
who concededly acted as agent for his principal in making 
the contract, at the same time omitted to disclose his prin- 
cipal. If it be true, as alleged, that the husband acted as 
agent of the wife in making the promise, it must have 
been accepted by the plaintiff in the character in which it 
was made, and so it is rather difficult to see how it could 
be possible that the principal still remained imdisclosed. 
The rule of law applicable to such a case was stated by 
Judge Martin in DeRemer v. Brown (165 N. T. 419) as 
follows: "A person, even though making an agreement for 
another, makes himself personally liable thereon if he con- 
tracts in his own name without disclosing his principal, 
although the other party to the contract may suppose that 
he is acting as agent.*' As I understand the rule thus 
expressed, the agent becomes personally liable when he con- 
tracts in his own name without disclosing his principal. 
But in this case the husband did not contract in his own 
name. He contracted, if the statement of the complaint 
be true, as agent for his wife, which necessarily implies 
that he contracted in her name, and hence -the word *'un- 
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discloeed" cannot be taken to amount to an allegation of a. 
distinct fact, but a general description of the principal for 
whom the husband was acting generally. In other words, 
it was a repetition in a very brief form of the redundant 
words contained in the paragraph first discussed. On a fair 
analysis of the complaint it comes to this: The pleader 
attempted in the words quoted to state a verbal contract, 
not in the precise terms in which it was made, but according 
to its legal substance and effect, as he might. It is stated 
that he made the contract as the agent of his wife. That 
allegation, prima fade, implies that he made it in her name, 
and so disclosed his agency and his principal. It is true 
the wife is described as an undisclosed principal, but this 
description does not change the substance or legal effect of 
the allegation any more than if the wife had been described 
by some other adjective. At most the use of that word 
amoimts to nothing more than to present an inconsistency 
or a contradiction in terms, and such a defect, if it exists, 
furnished no basis for a demurrer. There is no allegation 
of fact in the complaint that the husband in any manner con- 
tracted for himself or otherwise than as agent for his wife, 
or that he omitted to disclose his agency or his principal, 
and without some distinct allegation of one or more of these 
facts the court cannot fasten upon a single word descrip- 
tive of his wife and seek to construct by some very refined 
process of argument a contract binding upon the husband. 
Mere recitals or words of description do not constitute aflSrm- 
ative allegations of fact, such as are required in pleading. 
There is no allegation in the complaint that the husband 
ever violated any contract that he ever made otherwise 
than as the representative of his wife, unless, indeed, there 
is a joint breach charged, which will be referred to presently. 
As the argument to sustain the demurrer rests upon the 
proposition that it appears upon the face of the complaint 
that at the same moment of time two several contracts were 
made with the plaintiff, with respect to the same subject- 
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matter, one binding the wife alone and the other the hus- 
band alone^ it is just as essential for the defendants' purpose 
that the complaint should charge a several breach on the 
part of both as the making of a several contract, and clearly 
it does not charge either tiie one or the other. If the com- 
plaint states anything more than a single cause of actioa 
for breach of the contract and that against the wife only^ 
it is a single cause of action against the husband and wife 
jointly, and that theory would be equally fatal to the demur- 
rer. 

It was quite possible and competent for the husband whea 
making the contract to bind himself and his wife jointly. 
In that case there would be but one contract and but one 
cause of action, and possibly that was the theory upon which 
the learned counsel for the plaintiff constructed the com- 
plaint. It may be that he will not be able to establish such 
a contract at the trial. But the question here is whether 
such a contract is not stated on the face of the complaint. 
After stating the making of the contract as above described, 
the complaint avers that the defendants agreed on their 
part to arrange a concert tour for the plaintiff, to secure 
engagements or bookings for him in advance, arrange dates, 
routes, &c., and do all the preliminary work required of a 
manager of a high-class artist. Now this amounts to an 
allegation that the defendants jointly undertook to do what 
is therein aUeged, and that the plaintiff accepted the promise 
in that character. The contract was a verbal one and an 
allegation that the defendants agreed to do certain things 
amounts, or may amoimt, to a statement of a joint contract. 
Then again it is alleged that the defendants committed a 
breach of the contract in refusing to perform its terms and 
conditions, and have not allowed the plaintiff to do the 
things which they engaged him for. It is difficult to see how 
the defendants jointly could have committed a breach of the 
contract unless they made it in that capacity. Clearly the 
meeting of minds charged in the complaint was between 
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the husband as agent for his wife on the one side^ and the 
plaintiff on the other. As already remarked, the complaint 
states what took place only in substance and according to 
its legal effect^ and then it proceeds in these words : "Where- 
by defendants agreed on their part/* Ac. It is then alleged 
that the defendants refused to make engagements for the 
plaintiff to sing at concerts and canceled engagements al- 
ready secured in yiolation of the agreement. Then it is 
stated that the defendants induced the plaintiff to pay to them 
the sum of $350 to be used in advertising, and that they have 
refused to account for the expenditure or to return that sum 
to the plaintiff. This is a distinct allegation of the payment 
of money to the defendants jointly, which, according to the 
allegations of the complaint, the plaintiff was entitled to have 
returned to him. So that upon any view of this pleading 
there is but one cause of action stated upon a contract either 
of the wife alone, made by her agent, or by husband and 
wife jointly. If it is indefinite or uncertain in this respect 
the remedy to correct it is by motion and not by demurrer. 

I have perhaps discussed the question presented by this 
appeal at greater length than the importance of the ques- 
tion would seem to demand. It is due to the counsel on 
both sides to say in conclusion that if they had carefully 
studied how to inject vexatious questions into a very simple 
case, they coidd not have met with a greater measure of 
success than seems to be evidenced by this record. This 
remark applies equally to the form of the complaint and 
the form of the demurrer. I think on the whole that the case 
was properly decided below, and that the order appealed from 
should be affirmed, with costs in all courts, with leave to 
the demurring defendant to answer on payment of costs. 
The question certified should be answered in the negative. 

CuLLEN, J. (dissenting.) — ^While special pleading at com- 
mon law was a marvel of legal accuracy and clearness and 
had the advantage of presenting for determination by the 
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jury sharply defined ifiBues of fact formulated in advance of 
the trials stilly owing to its technical character^ substantial 
causes of action and defenses were often excluded^ and at 
times a party was defeated^ not by the proofs but by the 
pleadings. To correct these evils the Code introduced a 
radically different system of pleading, and required a party 
to state in his complaint only ^^a plain and concise state- 
ment of the facts constituting each cause of action without 
unnecessary repetition, and the demand of the judgmait to 
which the plaintiff supposes himself entitled/* Under the 
new system pleadings have been construed with great liberal- 
ity, but manifestly there must be some limit to the application 
of this rule in order to protect the rights of the adverse 
party. The great strength of the complaint now before us 
lies, if I may be pardoned the seeming contradiction, in its 
weakness, its prolixity and its confusion of expression. It 
means all things to all men. The judge at Special Term 
and the majority of the judges in the Appellate Division 
have held that the complaint states a cause of action on 
which the defendant Paula Wolfsohn (the wife of the 
appealing defendant) is liable, because the appellant was her 
agent in making the contract for the breach of which the 
action is brought, and on which the appellant is liable, be- 
cause, though making the contract as an agent, he failed to 
disclose his principal; and both courts have held that the 
defendants could be sued in a single action. The question 
of joinder of parties upon which the decision below proceeded 
is not passed upon by my associates, some of whom construe 
the complaint as alleging a joint contract of both defend- 
ants, while the prevailing opinion suggests a doubt whether 
any cause of action is charged against the appellant. Thus 
the draftsman has formulated a complaint as to the construc- 
tion of which the courts are not in accord, though all agree 
the decision should be in his favor. He may succeed on 
the trial by proving either a joint liability of both defend- 
ants or the several liability of the appellant by reason of 
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his failure to disclose the name of his principal^ though it 
is yet to be determined whether an agent and an undisclosed 
principal can be sued in the same action^ since that ques- 
tion will not survive the withdrawal of the demurrer. It 
seems to me, therefore, that the pleader is not justly subject 
to the criticism passed upon him in the prevailing opinion. 
How could the most learned, logical and accurate of pleaders 
have done as well for his client? 

Section 484 of the Code of Civil Procedure provides that 
causes of action can be joined only when^ except as other- 
wise prescribed by law, they affect all the parties to the action. 
By section 488 a defendant may demur when causes of 
action have improperly been imited. The objection that 
the causes of action stated do not affect all the defendants 
is as good a ground for demurrer as the objection that one 
cause of action is on a contract and another for personal 
injury (Nichols v. Drew, 94 N. Y. 22). I dissent entirely 
from the proposition ''that in order to sustain a demurrer 
on this ground the complaint must contain two or more 
causes of action so well stated and so complete and perfect 
that the court can divide them into the necessaiy nimiber 
of actions.'* If this were the rule of practice the plaintiff 
would be very foolish to state each cause of action ''complete 
and perfect*' when imperfection wotdd avoid a demurrer. 
But the rule is to the contrary. "If the complaint contains 
several causes of action improperly imited contrary to the 
Code, as is claimed, the vice may be reached by a demurrer, 
and the failure of the plaintiff to state them separately and 
number them would not be an answer to it, nor would a 
failure to move to correct the complaint in this respect 
defeat the effect of a demurrer. The plaintiff cannot deprive 
the def eiidant of the benefit of a demurrer upon this ground 
by omitting to number his causes of action. A substantial 
remedy cannot be prevented by a neglect to observe the 
rules of practice, nor in a case like this woxdd the defend- 
ant be regarded as waiving such remedy by not making 
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this motion" (Goldbery v. Utley, 60 N. Y. 429; see also 
Wiles V. Suydam, 64 N. Y. 173). As was said by Judge 
Pryor in Adams v. Stevens (7 Misc. Rep. 468) "the demur- 
rer is not obviated by the fact that the several causes of 
action are indistinguishably blended in a single count or 
complaint." 

We now come to an examination of the allegations of the 
complaint It first states that the appellant carried on 
business ostensibly on his own behalf^ but^ in fact^ as the 
agent of his wife, and without disclosing his wife as prin- 
cipal ; that a contract was entered into between the plaintiff 
and the appellant '^acting as agent of his undisclosed prin- 
cipal, Paula Wolfsohn/' whereby the plaintiff appointed the 
appellant his manager in America for a definite term and 
"whereby defendants agreed on their part that said Henry 
Wolfsohn wotdd arrange a concert tour for the plaintiff," 
ftc; that the plaintiff performed the terms and conditions 
of said contract on his part; and '^that defendants have 
wholly failed and refused on their part to perform the terms 
and conditions of the contract above set forth." It is also 
alleged that the plaintiff paid the defendants a sum of 
money for which they failed to account. This last states 
a joint liability on the part of both defendants, but it is 
plainly a separate cause of action, for the suit is brought 
chiefly for damages for breach of the contract above recited. 
It is doubtless true that in a certain sense the breach of the 
contract declared on gave rise to but a single claim, but 
it by no means follows that it constituted but a single cause 
of action. Whether it created more than one cause of action 
depends on the number of parties liable for the breach and 
the character of their liability. A single claim even against 
a single party may give rise to separate causes of action 
when that claim is sought to be enforced on different grounds. 
In Wiles v. Suydam (64 N. Y. 173) the complaint, in a 
single count, charged the defendant with liability for a debt 
of a corporation of which he was both a stockholder and 



Digiti 



zed by Google 



VOL. XXXIII. 393 



H. Whitney Tew, Respondent, v, Henry Wolfsohn, Appellant. 

trustee, first, because no certificate of full payment of the 
stock had been filed; second, because no annual report of 
debts and liabilities had been made. It was held that there 
were two causes of action charged which under the Code 
could not be properly joined in the same action. In answer 
to the contention that because there was but one claim there 
was only one cause of action. Chief Judge Church said: "I 
am unable to concur in this view. The recovery of the debt 
is the object of the action, but a cause of action must have 
two factors, the right of the plaintiff and the wrong or obli- 
gation of the defendant. These must concur to give a cause 
of action. The cause of action against the defendant as a 
stockholder consists of the debt and the liability created by 
statute against stockholders when the stock has not been paid 
in and a certificate of that fact recorded. ♦ ♦ ♦ The 
allegations against the defendant as trustee also constitute 
a distinct and perfect cause of action, but of an entirely 
different character. Here the liability is created by statute 
and is in the nature of a penalty imposed for neglect of 
duty in not filing a report showing the situation of the 
company/' Apply that doctrine to the present case. There 
is but a single contract and a single breach. On that con- 
tract the wife is bound because the appellant was, in fact, 
her agent, and the appellant is liable because he did not 
disclose his agency and the name of his principal. If we 
assume that the liability of an agent and that of an undis- 
closed principal is several and not joint, a proposition I will 
discuss hereafter, it seems to me beyond question that there 
are two causes of action stated in the complaint, one against 
the principal and the other against the agent. With great 
deference to my associates I am compelled to say that I 
do not understand the argument that the allegations that 
the appellant pretended to conduct the business on his own 
behalf and without disclosing his wife as principal and that 
the wife was an tmdisclosed principal are iiomaterial and 
may be rejected as surplusage. Doubtless, so far as the 
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plaintiff sought to charge the wife they are immaterial^ but 
it must be remembered that the appellant here is not the 
wife but the husband, and the very life of the charge of 
liability on his part lies in the allegations referred to. Strike 
those allegations out and no cause of action is stated against 
him so far as a breach of the contract is concerned. That 
the failure of an agent in making a contract to disclose his 
principal renders him liable on the contract is unquestionable 
(De Remer v. Brown, 165 K Y. 410). Had the appellant 
demurred on the ground that the complaint did not state 
a cause of action these allegations would have been a con- 
clusive answer to his claim, yet now it is proposed to dis- 
regard them as surplusage. It is argued that the statement 
of the complaint that the appellant contracted as agent for 
his wife necessarily implies that he contracted in her name. 
It may be a sufficient answer to this to say that the complaint 
alleges directly to the contrary; that the husband assumed 
to act in his own behalf, and that the name of the wife was 
not disclosed. But apart from this, the statement of the 
complaint imports no such conclusion. Surely, it is pos- 
sible that an agent may not disclose his principal. Other- 
wise, if there be no such thing, all books and the decisions 
have been far astray when discussing the liability of an un- 
disclosed principal and of an agent who fails to disclose his 
principal. Though an agent does not disclose his principal 
he does, in law, contract as agent if the other party chooses to 
look to his principal, and his contract is properly so charged. 
Nevertheless, at the election of the other party, he may be 
treated as principal since he has held himself out as such. 
When, therefore, the complaint charged that the appellant 
was the agent of his wife it stated a good cause of action 
against her. When it stated that he failed to disclose his 
principal it stated a good cause of action against him. 

That the liability of an agent of an undisclosed principal 
and that of his principal are several seems to me very clearly 
settled by authority. Judge Story, referring to this subject, 
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says (Contracts, 266) : 'TBut we are not, therefore, to infer 
that the principal may not also, when he is afterwards dis- 
covered, be liable for the payment of the price of the same 
goods; for, in many cases of this sort, as we shall hereafter 
abundantly see, the principal and agent may both be 
severally liable on the same contract.^' Mr. Meechem lays 
down the rule (Agency, sec. 689) : 'The other party is at 
liberty on discovering the principal to elect to hold either 
the agent or the principal, but he cannot hold both/' The 
authorities differ as to what constitutes an election, and in 
some cases it has even been held that the recovery of a judg- 
ment against the agent without satisfaction will not be 
deemed conclusive of such election. But no authority or text 
writer gainsays the doctrine that the question is one of elec- 
tion between the two, not of joint liability. So, in Tuthill 
V. Wilson (90 N. Y. 423), it was held by this court through 
Finch, J.' : 'The vendor could not enforce his claim against 
both the principal when discovered and the agents who con- 
tracted in his behalf. Granting that each was liable, both 
were not, for both could not be at one and the same time, 
since the contract could not be the personal contract of his 
agents and yet not their contract, but that of the principal. 
•The vendor had a choice and was put to his election (Meeker 
17. Claghom, 44 N. Y. 351).'' 

At common law only parties jointly liable could be sued 
in the same action. This rule has been modified with us, 
but only to a certain extent. By section 454 of the Code of 
Civil Procedure (re-enactment of sec. 120, Code of Pro- 
cedure, and of provisions of the Revised Statutes) two or 
more persons severally liable on the same written instrument 
may be included in the same action as defendants. But the 
right is strictly confined to the case of a written instrument. 
This is apparent from the course of legislation. As this 
section was originally enacted in 1876, it embraced in terms 
the case of parties '^severally liable for the same demand, and, 
without reckoning ofbets or counterclaims in the same 



Digitized by 



Google 



396 CIVIL PROCEDUEE BEPORTS. 

H. Whitney* Tew, Respondent, t?. Henry Wolfsohn, Appellant. 

amount, although npon diflferent iiiBtnunents/' In 1877 
the provision last cited was stricken out, leaving it in the 
form in vrhich it now stands. Under this section it has 
been held that the maker and guarantor of a promissory note 
could not be sued in the same action, because the contract 
of guaranty was separate from the contract imported by the 
note, and that hence a demurrer lay in each defendant for 
improper joinder of action (Barton v. Speis, 6 Him, 60). 
The decision seems to have been accepted as the law in the 
Supreme Court and generally followed in its decisions. The 
case of McLean v. Sexton (44 App. Div. 620), cited in the 
opinion in the court below, is hot in point. The Code (sec. 
839) expressly authorizes joinder in an action to foreclose 
a mechanic's lien of any person liable for the debt on which 
the lien is filed. Such an action is similar in character to 
an action for the foreclosure of a mortgage. There also it 
is provided by law that any party liable for the debt can be 
joined as a defendant and a personal judgment for any defi- 
ciency recovered against him. Therefore, in such an action, 
your may sue not only the bondsman, but all persons who, 
either by guaranty or by subsequent conveyance, have assumed 
payment of the debt. But in an action at law on the bond 
itself you can do nothing of the sort. 

If, however, we assume that the construction of the com- 
plaint adopted by Judge O'Brien is correct, that the con- 
tract first declared on is that of the wife alone and that the 
allegations are insufficient to charge the husband with lia- 
bility thereon, then it would seem perfectly plain that the 
demurrer is well founded, for then there are two causes of 
action stated, one against the wife alone on the original con- 
tract, and the second for money paid to the husbwid and 
wife jointly. There is but one theory on which it is possible 
to sustain this complaint, that is that the original contract 
was not the contract of the wife as principal nor that of the 
husband as an agent who contracted in his own name or 
without disclosing his principal, but the joint contract of 
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both husband and wife. How this theory can be accepted^ 
in face of the direct allegation that the contract was made 
by the husband^ as agent of the wif e^ I cannot see. 

The interlocutory judgment should be reversed, with costs 
to the appellant in all the courts, and the action against 
the appellant severed from that against the other defendant, 
with leave to the plaintiff to serve an amended complaint in 
the severed action upon payment of such costs. 

Parker, Ch.J.; Bartlett, Haight, Vann, JJ. (and 
Werner, J., in result), concur with O'BBisir^ J.; Cullbn, 
J., reads dissenting opinion. 

Judgment aflSrmed. 

Note — ^Misjoinder. 

Under section 407 Code of Ciyil Procedure the court has the power 
to plead anew and to separate causes of action improperly joined. 

Where a note was given in the following form: 

''On demand, after thirty days, we promise to pay to the order of 
John F. Kagel, seven hundred and fifty (9760.00) dollars. Also to 
Charles H. Callahan the sum of seven hundred and fifty ($750.00) 
dollars with use." Two separate and independent causes of action 
were created. Nagel v, Lutz, 411 App. Div. 198; S. C^ 29 Civ. Pro. 
305-314. See note to this case. 

So where a separate instrument of guaranty to a lease had been 
executed. Roehr i;. Liebmann, D App. Div. 247-249. 

But in an action by an owner of abutting property against an 
elevated railroad company, its receiver in foreclosure proceedings 
is properly joined, and all those having an interest in the property 
should be made parties. Woodworth v, Brooklyn E. R., 29 App. 
Div. 1-3. 
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ABATEMENT AND CONTINUANCE OF ACTIONS— 
Practice in Surrogate's Courts, 120. 

ANSWER— 

Pleading former adjudication is defective unless it 
alleges that judgment was upon the merits, 24. 

COMPLAINT- 

What is sufficient allegation of performance of condi- 
tions precedent. Use of word "duly" word of sub- 
stance and not merely of form, 5. 

Setting forth two or more causes of action, 293. 

CONTRACT— 

Condition precedent what is. Application of section, 
533 : Code of Civil Procedure, 5. 

CORPORATION— 

Who may apply for a receiver. Titie of receiver. 
When receiver not appointed. Supplementary Pro- 
ceedings against a foreign corporation, 353. 

COSTS— 

Non-payment of costs of prior action, effect of, 24. 

When shall be allowed, 105. 

The Court has power to set ofif interlocutory costs, 296. 

Motion costs in actions and Special Proceedings, 296. 

Non-payment of, not a stay, 296. 

To abide the event upon condition, 296. 

When judgment for motion costs cannot be entered, 296. 

DISBURSEMENTS— 
When allowed, 105. 

EXCEPTIONS— 

An exception must be taken to each proposition sepa- 
rately,- 277. 
Value of exceptions taken during trial on appeal, 277. 
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EXECUTOR AND ADMINISTRATOR— 

Actions against, either personally or in representative 
capacity, 293. 

INTEREST— 

Where the breech is conditioned upon an act, no in- 
terest can be calculated ; but otherwise if bond is con- 
ditioned for the payment of money only, 49. 

JOINDER OF PARTIES— 
See executor, 293. 

JUDGMENT— 

Dismissal of complaint — ^non-suit. Trial upon the 
merits. Dismissal of complaint on the merits for 
failure to pay costs and serve an amended complaint 
after a demurrer is sustained. Remedy for erroneous 
insertion of word "merits," 24. 

LLOYDS FIRE INSURANCE— 

The complaint must follow terms of policy, 166. 
Liability of underwriter, 166. 

MISJOINDER OF ACTIONS— 

Court has power to separate causes of action improperly 
joined, 397. 

PROOF OF CLAIM— 

The requirements as to, is to prevent imposition upon 
estates and confers no jurisdiction, 105. 

SECURITY FOR COSTS— 

In certain cases discretionary, 176. 
How order may be granted, 176. 

SURROGATE'S COURT— 

Presumption of jurisdiction in collateral attack, 316. 

TAXPAYERS' ACTION— . 
When maintainable, 209. 

TRIAL— 

When trial is on the merits, 24. 
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ACCOUNTING— 

By guardian ad litem. Death of general guardian who 
instituted proceedings. Continuance of real party in 
interest. Failure to file exceptions to referee's report, 
115. 
See Administrator, 241. 

ADMINISTRATOR'S ACCOUNT— 

New accounting at the instance of person not a party 
to former accounting, 241. 

AGREEMENT— 

By party, since deceased, that another should have and 

be entitled to all his property may be enforced in 

equity, 283. 
When not void for uncertainty, 283. 

AMENDMENT— 

The Court has power to correct by amendment, a mis- 
description or a mistake, 122. 

APPEAL— 

Errors of law or procedure must be corrected by appeal, 
129. 

ATTORNEY AND CLIENT— 

Enforcing agreement between, 326. 

ATTORNEY'S LIEN— 

Secret settlement between parties, 326, 336. 
Agreement for fifty per cent, of recovery. Secret settle- 
ment between parties, 326, 336. 

401 
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BOND— 

CoDstructioii of. Measure of damage for breach, 41. 

BURDEN OF PROOF— 

In judgment creditor's action, is on plaintiff, 6. 

CODICIL— 
SeeWiU. 

CONSTITUTIONAL LAW— 

Appointment of Magistrates for the Borough of Brook- 
lyn under Laws of 1901, 77. 

COMMITTEE OF LUNATIC— 

When first account will not be considered on appeal, 145. 

The first duty of, 145. 

The burden of proving services, 145. 

Allowance of, 145. 

COMPLAINT— 

Demurrer to complaint overruled, 278. 

Judgment overruling demurrer to complaint affirmed, 

278. 
In action on a fire policy, when insufficient, 1. 

CONVEYANCE— 

Without consideration. Will not be set aside without 
evidence of fraud, 6. 

CORPORATION— 

The resignation of an officer of a private corporation 
becomes valid without acceptance. Service of process 
upon officer after resignation, 348. 
When the resignation of officers of, is illegal, 357. 

COSTS— 

Payment of costs of unsuccessful motion before being 
heard on a renewal, 294. 
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DAMAGE— 

Measure of, for breach of bond for faithful performance 
of contract, 41. 

DAMAGES— 

For libel on City Magistrate, 229. 

DEMURRER— 

Insufficiency of complaint in action on fire policy, 1. 

A demurrer for misjoinder of parties plaintiff is author- 
ized, but not of parties defendant, 278. 

When will lie, 278. 

To complaint overruled. Causes of action which had 
not been improperly united, 382. 

DISTRIBUTION OF PERSONAL PROPERTY— 

Representation under the statute of. Construction of 
section 2732, 211. 

DONATIO CAUSA MORTIS— 
See Gift. 

EVIDENCE— 

Declarations by grantor after conveyance are inadmiss- 
ible to show fraud, in judgment creditors action, 6. 

Judgment roll in former action. When incompetent as 
evidence in bar to subsequent action between same 
parties, 14. 

Exclusion of, under section 829, 50. 

What evidence is reversible error, 60. 

EXCEPTIONS— 

A party excepting to a charge to a jury, must by some 
exception point to the specific proposition which the 
Court has charged or refused to charge, 269. 

EXECUTOR— 

To maintain an action against the executor of one of 
the makers of a joint note, the plaintiff must prove 
the insolvency of the surviving makers, 303. 
Right to appeal from decree refusing probate to codicil 
and admitting will to probate, 25. 
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EXECUTOR AND ADMINISTRATOR— 

For a tort committed by an executor, he is liable in- 
dividually, 290. 

Sale of testator's real estate. Delegation by executor 
of authority to carry sale into execution. SuflHiciency 
of contract by correspondence, 317. 

FIRE INSURANCE— 

Conditions precedent. Proofs of loss, 1. 

GIFT— 

When a receipt for savings bank books passes title of the 
books and moneys in the banks, 101. 

Of real estate is not invalid because grantor subse- 
quently becomes insolvent, 6. 

GUARDIAN AD LITEM— 
See Accounting, 115. 

INTERLOCUTORY JUDGMENT— 

Appeal by leave of Appellate Division from an inter- 
locutory judgment, 335. 

JUDGMENT— 

Action against agent and undisclosed principal. Elec- 
tion of which defendant plaintiff intends to hold 
liable, 278. 

JUDGMENT ROLL— 

When bar to subsequent action between same parties, 
14. 

JURY— 

Testamentary capacity a question for, 25. 

LIBEL— 

Exemplary damages for libel on City Magistrate, 229. 
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LLOYDS FIRE INSURANCE— 
Limitation of liability of, 162. 

MANDAMUS, WRIT OF— 

Trial of issues of fact. Dismissal of writ on merits by 
Judge at Trial Term erroneous. Verdict should be 
returned to, and final order made as Special Term, 
141. 

NEGLIGENCE— 

Assault upon a passenger by conductor of a street car, 

199. 
Questions of negligence erroneously withheld from jury, 

269. 

ORDER FOR EXAMINATION— 
When vacated, 152. 

Attempt to procure depositions of person not expected 
to be made a party, 152. 

PARTIES TO ACTION— 
Defect of parties, 210. 
Construction of sections 452 and 499, 218. 

PERSONAL PROPERTY— 
Distribution of, 211. 

PHYSICIAN, TESTIMONY OF— 

To bring the evidence of a physician within the pro- 
hibition of section 834, three elements must coincide, 
106. 

The burden of showing such evidence rests upon the 
party seeking to exclude it, 106. 

PLEADING- 

When time must elapse as a condition precedent, it 
must be pleaded, 1. 

PREFERENCE— 

The right to grant preference rests in the discretion of 

the court, 69. 
When civil causes under section 791 of Code Me not 

entitled to be advanced, 59. 
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PRIVILEGED COMMUNICATIONS— 
See Physician, 106. 

PROMISSORY NOTE— 

Action against the executor of one of the joint makers, 
303. 

PUBLIC ADMINISTRATOR— 

Collateral attack upon letters of administration issued 
to Public Administrator, 308. 

QUO WARRANTO— 

See Taxpayer's Action, 205. 

REAL ESTATE— 

Deed will not be set aside without evidence to support 

finding of fraud or fraudulent intent. Burden is on 

party assailing the conveyance, 6. 
Application to be relieved from purchase at judicial sale 

denied, 177. 
Sale of, by delegated power, 317. 

RECEIVERS— 

The Code does not authorize the appointment of a re- 
ceiver of a corporation where the officers and directors 
resign for the purpose of procuring a receivership, 298. 

When Court has jurisdiction to appoint a receiver, 348. 

REFEREE— 

Jurisdiction of, 168. 
How errors may be corrected, 168. 
When he may be entitled both to fees and commission 
as his compensation, 363. 

REPLEVIN— 

Undertaking in, Plaintiflf permitted to recover dam- 
ages though replevin suit had been abandoned, 189. 

SECURITY FOR COSTS— 

Action by trustee in bankruptcy, 173, 
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SUPPLEMENTARY PROCEEDINGS— 

The City of New York may institute such proceedings 
for collection of taxes, 192. 

SURROGATE'S COURTS— 

A Surrogate has jurisdiction to decide whether to dis- 
miss probate proceedings for want of proof, 129. 

TAXPAYER'S ACTION— 

Action to have appointment of Police Captains declared 
void. Taxpayer's action under section 1925, Code of 
Civil Procedure not maintainable to try title to oflSce, 
205. 

UNDERTAKING IN REPLEVIN- 
See Replevin. 

VERDICT— 

Excessive verdict in action for libel, 229. 

WILL— 

Question of testamentary capacity as executing codicil, 
should be submitted to jury. What is not presump- 
tion of duress or undue influence, 25. 

WRIT OF PROHIBITION— 

The writ lies only where there is a want of jurisdiction 
or where the Court is proceeding in excess of the juris- 
diction conferred, 128. 

Is not designed to regulate admission or rejection of 
evidence, 129. 
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